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e cham

Genesis of gender equality law
In employment and occupation

International Labour Organization

« Treaty of Versailles (1919)
"The principle of equal pay, regardless of sex, for work of equal value."

« Convention Equal Remuneration for Men and Women Workers
for Work of Equal Value n°100 (1951)
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Genesis of gender equality law
in employment and occupation

Community/European law (EEC/EU)

» Treaty (Rome, 1957): Art. 119 - equal pay for equal work.

* Directive of February 10, 1975 - equal pay for work of equal value
* Directive of February 9, 1976 - equal treatment in employment
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Genesis of gender equality law
In employment and occupation

« Case law: Gabrielle Defrenne v Sabena

— ECJ May 25 1971, [. direct application

— ECJ April 8, 1976, Il: the principle of equal pay for men and women is one of the
foundations of the Community.

— ECJ June 15, 1978, lll, C-149/77: for the Court "respect for fundamental human rights is
one of the general principles of Community law whose observance it is its task to ensure;

the elimination of discrimination based on sex is one of those fundamental rights" (§ 26-
27).
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EU law on gender equality in employment and occupation

Treaty on European Union (TEU)

"The Union is founded on the values of respect for human dignity, freedom,

democracy, equality, the rule of law and respect for human rights, including the
rights of persons belonging to minorities. These values are common to the
Member States in a society characterized by... Non-discrimination,... And
equality between women and men." (Art. 2)

"The Union... fights... discrimination, and promotes... equality between women
and men".

(Gender mainstreaming approach) (Art. 3 § 3)
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EU law on gender equality in employment and occupation
Treaty on the Functioning of the European Union (TFEU)

"In all its actions, the Union shall seek to eliminate inequalities, and to promote equality, between
men and women." (Art. 8)

"In defining and implementing its policies and actions, the Union shall aim to combat all
discrimination based on sex (...)." (Art. 10)

The EU is competent to "combat discrimination based on sex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation" (Art. 19).

The EU adopts measures to ensure the application of "equal treatment for women and men in
matters of employment and occupation, including the principle of equal pay for equal work or
work of equal value" (Art. 157).
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EU law on gender equality in employment and occupation
EU Charter of Fundamental Rights

Article 21 Non-discrimination

1. Any discrimination based on sex, race, color, ethnic or social origin, genetic characteristics,

language, religion or belief, political or other opinion, membership of a national minority, property,
birth, disability, age or sexual orientation is prohibited.

Article 23 Equality between men and women

Equality between men and women must be ensured in all areas, including employment, work
and pay.

The principle of equality does not prevent the maintenance or adoption of measures providing for

specific advantages in favor of the under-represented sex.
7
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EU law on gender equality in employment and occupation
Directives on equality between women and men

Dir. 79/7 - social security
Dir. 86/378 - occupational social security schemes

Dir. 92/85 - protection of the health and safety at work of pregnant women and women who have recently
given birth or are breastfeeding

Dir. 96/34 - parental leave (European collective agreement)
Dir. 2002/73 - employment and labor (including harassment)
Dir. 2004/113 of December 13, 2004 - goods and services (access and supply)

Directive 2006/54 of July 5, 2006 - implementation of the principle of equal opportunities

and equal treatment of men and women in matters of employment and occupation

Dir. n°2010/41/EU of July 7, 2010 on the application of the principle of equal treatment between men and
women engaged in an activity in a self-employed capacity

Dir. no. 2019/1158 of June 20, 2019 on work-life balance for parents and carers

Directive 2023/970 of May 10, 2023 aimed at reinforcing the application of the principle
of equal pay for men and women for equal work or work of equal value through pay
transparency and enforcement mechanisms
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Key concepts of
EU law

Professional equality
between women and men
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The challenges of defining discrimination

« Speaking the same language (legal terminology helps to conceptualise
discrimination in an objective way)

"Misnaming things adds to the misfortunes of this world".
Albert Camus

« Avoiding confusion (distinction, injustice, inequality, discrimination, etc.)
— distinction (distinctions are lawful...)
— unfavourable treatment (unfavourable treatments are justified...)
—Injustice (unjustified unfavourable treatment, injustice is not discrimination...)

* Mobilizing legal resources to
- detect discrimination (qualify acts of discrimination),

- applying the relevant legal regime and taking action to eliminate
discrimination
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Objective of EU law

absence of gender discrimination

equal treatment for women and men
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General definition

Discrimination may consist of:

*the application of different rules to comparable situations
*the application of the same rule to different situations

(ECJ June 30, 1998, Mary Brown)
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General definition

*an unfavorable measure (any management measure: access to employment,
during employment - working and employment conditions, including pay, promotion
and training, etc.)

*unjustified

* unlawful, linked to a criterion that may not be used to make an unfavorable
decision - gender, nationality, race/ethnicity, religion, age, disability, sexual
orientation
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All discrimination is In itself
a violation of human rights.

Discrimination can be:

|. - Direct

1l. - Indirect

e cham
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ECJ 1971, 1976, 1978, Gabrielle Defrenne,
ECJ 1° July 1986, Rummler v Dato-Druck,
ECJ October 17, 1989, Danfoss,

ECJ October 27, 1993, Pamela Enderby,
ECJ February 9, 1999, Regina v Seymour-Smith,
ECJ February 10, 2000, Deutsche Post,

ECJ June 26, 2001, Susan Brunnhofer,

ECJ October 4, 2001, Tele Danmark,

ECJ, Apr. 27, 2006, Richards, C-423/04,
CJEU July 21, 2011, Kelly,

CJEU Feb. 28, 2013, Kenny,

CJEU June 20, 2013, Riezniece,

CJEU 3 September 2014, X,

CJEU April 14, 2015, Cachaldora Fernandez;
CJEU July 16, 2015, Maistrellis;

CJEU December 17, 2015, Arjona Camacho;
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CJEU June 16, 2016, Estrella Rodriguez Sanchez, C-351/14;

CJEU July 14, 2016, Maria Cristina Elisabetta Ornano, C-335/15;

CJEU July 28, 2016, Nils-Johannes Kratzer, C-423/15;

CJEU July 13, 2017, Kleinsteuber, C-354/16;

CJEU September 7, 2017, H, C-174/16;

CJEU October 18, 2017, Kalliri, C-409/16;

CJEU October 19, 2017, Otero Ramos, C-531/15;

CJEU 7 February 2018, Maturi, C-142/17

CJEU 19 September 2018, Gonzalez Castro, C-41/17

CJEU 20 June 2019, Hakelbracht, C-404/18

CJEU 7 October 2019, Safeway Ltd, C-171/18

CJEU 15 October 2019, AEAT, C-439/18 and C-472/18

CJEU November 5, 2019, European Commission v. Republic Poland, C-192/18
CJEU 4 June 2020, Fetico, C-588/18

CJEU 24 September 2020, YS v NK AG, C-223/19

CJEU November 18, 2020, Syndicat CFTC (C-463/19)

CJEU 3 June 2021, Tesco Stores (C-624/19)

CJEU May 5, 2022, BVAEB (C-405/20)

CJEU October 4, 2024, Air Nostrum (C-314/23)

CJUE July29, 2024, KfH Kuratorium fur Dialyse und Nierentransplantation e.V. (C-184/22 et C-185/22)
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l. - Direct discrimination

one person (woman) is treated less favorably,
In a comparable situation,

than another (man):
— is (present concrete situation)
— was (successive concrete situation)
— would be (situation with hypothetical comparison)

) "Given the current situation (...), Member States should aim above
all to améliorate the situation of women in working life." (Dir., Recital 22)
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One person is treated less favorably than another

ECJ July 1, 1986, Rummler / Dato-Druck (237/85) (88 17, 25
and disp.) :
classification grid (need for multiple criteria)
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One person is treated less favorably than another

ECJ 31 May 1995, Specialarbejderforbundet i1 Danmark / Dansk Industri (C-
400/93) (88 38 43, 47, disp. 4):. assessment of the value of work - wage fixed by
agreement

ECJ June 26, 2001, Brunnhofer (C-381/99) (8 80 and disp.): remuneration -
assessment of work of equal value

19



e cham

One person is treated less favorably than another

*ECJ October 17, 1989, Danfoss (C-109/88). salaries (opagque system)

*ECJ 27 October 1993, Enderby / Frenchay Health Authority and Secretary of State
for Health (C-127/92) (88 13-14, 17-19, 22-25, 29, disp.): impact of collective
bargaining and the labour market in determining remuneration.
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One person is treated less favorably than another

*ECJ July 12, 1984, Hofmann |/ Barmer Ersatzkasse (184/83) (§ 24-28): protection of pregnant
women and maternity.

*ECJ October 4, 2001, Tele Danmark (C-109/00) (§§ 34, 39 et disp.): protection of employment
of pregnant women on fixed-term contracts.

ECJ 30 March 2004, Alabaster (C-147/02) (§ 50, disp. 1): salary increase during maternity
leave

*CJEU 14 Jul 2016, Ornano (C-335/15) (§§ 30-34 and 40-44): maternity leave and impact on pay.

*CJEU March 6, 2014, Napoli (C-595/12) (§§ 33-39): access to professional training, necessary for
an appointment, with regard to maternity leave and responsibility of the Member State (§43).
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One person is treated less favorably than another

*CJEU 20 June 2013, Riezniece (C-7/12) (88 36-56): assessment of the work of the woman on
parental leave and termination of employment.

*CJEU 16 July 2015, K. Maistrellis (C-222/14) (88 41-53): right to parental leave for a civil
servant (male);

*CJEU 17 December 2015, Arjona Camacho (C-407/14) (88 34-45): compensation for
damage (nature and amount of compensation).

*CJEU Feb 7, 2018, Maturi and others (C-142/17 and C-143/17), temporary possibility for
entertainment workers who have reached retirement age to continue working until the age
previously provided for pension entitlement under the previous regulations (Setting the age at
different levels, depending on gender).
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One person is treated less favorably than another

Occupational health and safety (occupational risk assessment...) & gender
equality

« CJEU Oct. 19, 2017, Otero Ramos (C-531/15) (88 55-76 et dispo): any less
favorable treatment of a female worker on account of her condition as a nursing mother constitutes direct
discrimination on grounds of sex.

- CJEU Sep 19, 2018, Isabel Gonzalez Castro v Mutua Umivale (C-41/17) -
Shift work performed partially on night shifts.
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One person is treated less favorably than another

ECJ 27 March 1980, Wendy Smith, C-129/79
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One person is treated less favorably than another would be

ECJ April 30, 1998, Caissg nationale d'assurance vieillesse des travailleurs
salariés - CNAVTS c/ Evelyne Thibault (C-136/95) (§§ 32-33 et disp.) :

National collective bargaining agreement depriving an employee of the right to
have his or her work assessed (and to obtain a pay rise or promotion).

due to his absence from the company.

Absent woman on maternity leave in particular

25
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Direct discrimination (continued)

by Injunction
by harassment
by association
per propos

by multiple discrimination

26
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Direct discrimination by injunction

Any behaviour which consists of instructing anyone to discriminate, In
particular on the basis of sex
— requests
 of customers (ECJ July 10, 2008, Feryn Firma,...),
« of employees (ECHR 3 October 2013, 1.B./Greece,...),
 other people,
addressed to the employer (a company manager, etc.)

— these requests constitute discrimination
— these requests cannot justify discrimination
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Direct discrimination through harassment

 Gender-based harassment: unwanted behavior related to a person's gender
that occurs with the purpose or effect of violating a person's dignity and
creating an intimidating, hostile, degrading, humiliating or offensive
environment.

« Sexual harassment: unwanted conduct (physical, verbal) with a sexual
connotation occurs with the purpose or effect of violating a person's dignity,
creating an intimidating, hostile, degrading, humiliating or offensive
environment.
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Direct discrimination by statements with discriminatory effects

ECJ July 10, 2008, Feryn Firma NV - Public statements by the director of a company indicating
that he does not hire people of a certain racial/ethnic origin (due to the reluctance of his

clientele).

Declarations constitute a presumption of direct discrimination (dissuasive effect of
declarations)

Situations in which the company makes it known that people meeting certain criteria (gender,
etc.) will not be:

- hired
- assigned to certain jobs,
- promoted to certain positions, etc.
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Direct discrimination by association

When a person is subjected to unfavorable treatment because of his or her
association with a person falling under one of the following criteria

ECJ July 17, 2008, S. Coleman c/ Attridge Law, C-303/06 - female employee
discriminated against because of her child's disabllity

"the prohibition of direct discrimination (...) is not limited solely to persons who are
themselves disabled."

The principle of equal treatment applies not to a specific category of people, but
according to the grounds set out in Article 1 of the Directive (8 38).
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Multiple discrimination - cumulative - intersectional
(direct - indirect)

A person experiences
"multiple,, (or cumulative) discrimination
when more than one ground is involved

Women in particular:
directive 2000/43 recital 14
directive 2000/78 recital 3

CJEU April 19, 2012, Galina Meister, C-415/10
discrimination based on gender, age and ethnic origin
during a recruitment procedure
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Direct discrimination - exceptions
In principle: impossible ECJ November 8, 1990, Dekker (C-177/88)

By way of exception (strict interpretation): a difference in treatment is possible when, due to

particular professional activities or the professional context, a characteristic related to sex
constitutes a "gender bias".

"a genuine and decisive professional requirement”
— if provided for by the member state
— for access to employment (in "specific activities")

— whether the objective is legitimate and the requirement proportionate
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Direct discrimination - exceptions

« Transparently, under the control
« of the Commission
* and the Judge

ECJ June 30, 1988, Commission v France (C-318/86, §§ 24-27)

ECJ, October 26, 1999, Angela Maria Sirdar v/ The Army Board and Secretary of State for
Defence (C-273/97, §§ 15-16, 29-31, dispo)

ECJ, January 11, 2000, Kreil (C-285/98, §§ 26-29)
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ll. - Indirect discrimination

a provision or practice applied (by a company, etc.),
apparently neutral (without reference to gender - or any other criterion)

would particularly disadvantage people of one sex (compared to people of the
other sex) (effect)

unless the entity (the company,...) proves that

- the provision or practice is objectively justified by a legitimate aim (relevance)
- and that the means used to achieve this objective are necessary and appropriate

(proportionality)
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Il. - Indirect discrimination - a concept and a method

 The method makes it possible to examine the effects of a standard or practice
(objective conception of discrimination).

* If the company can justify that the provision or practice in question is relevant and
proportionate, the unequal treatment is not discriminatory.

« Case-law establishes strict standards for accepting a justification.
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Il. - Indirect discrimination - a concept and a method

ECJ 31 March 1981, Jenkins / Kingsgate (96/80) (88 11-15, 17-18, disp.): part-time
employees, hourly rate of pay (lower)

ECJ May 13, 1986, Bilka / Weber von Hartz (170/84) (88 20-22, 31-37, 43, disp.):
part-time employees, company pension scheme (non-access)

ECJ 7 February 1991, Nimz / Freie und Hansestadt Hamburg (C-184/89) (88 9-10,
15, disp.): part-time employees, career development (slow motion)

36



e cham

Il. - Indirect discrimination - a concept and a method

ECJ February 9, 1999, Seymour-Smith and Perez (C-167/97) (§§ 50, 65, 76-77,
disp. 3-5): assessment of national legislation (dismissal)

ECJ 20 March 2003, Kutz-Bauer (C-187/00) (§§ 50-63, disp. 1): budgetary data
cannot justify different treatment
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Il. - Indirect discrimination - a concept and a method

ECJ February 9, 1999, Seymour-Smith and Perez (C-167/97) (88 50, 65, 76-77,
disp. 3-5): assessment of national legislation (dismissal)

ECJ 20 March 2003, Kutz-Bauer (C-187/00) (88 50-63, disp. 1): budgetary data
cannot justify different treatment

ECJ March 10, 2005, Nikoloudi (C-196/02) (8§ 57, disp. 2): contractual exclusion of
tenure for part-time employees

ECJ December 6, 2007, Ursula Vo (C-300/06) (8 44 and dispo): part-time
employees, rate of increase for hours worked beyond the contract duration
(lower) s
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Il. - Indirect discrimination - a concept and a method

« CJEU Oct 18, 2017, Mapiag-EAévn¢c KaAAipn (C-409/16),

- minimum physical height requirement of 1.70 m for admission to the police academy entrance
examination:

- this regulation disadvantages a much larger number of women and does not appear to be
appropriate or necessary to achieve the legitimate objective it pursues

« CJEU Nov. 9, 2017, Maria Begona Espadas Recio v/ Servicio Publico de

Empleo Estatal (SPEE) (C-98/15), unemployment compensation for part-time
employees(lower).
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Positive action

 Discrimination, particularly indirect discrimination, calls for the adoption and
Implementation of positive action measures

e States may maintain or adopt "positive measures" "to ensure full equality in
practice between men and women in working life" (TFEU, art. 157 § 4, Dir.,
cons. 22 and art. 3).

« Actions:
—remedial action (recruitment, remuneration, training, promotion, etc.)
—prevention (training, etc.),
for the benefit of people who have been discriminated against or belong to a

group that has been discriminated against on the basis of a criterion (notably
women) 40
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Positive action

Affirmative action measures regulated by the CJEU

"opening clause” for people who meet another criterion

« ECJ October 17, 1995, Kalanke / Freie Hansestadt Bremen (C-450/93) (§§ 18-
19, 21-24 and disp.)

« ECJ November 11, 1997, Marschall / Land Nordrhein-Westfalen (C-409/95) (§ 35
and disp.)

« ECJ March 28, 2000, Badeck and others (C-158/97) (8§ 38, 44, 55, 63, 66 et
disp.)

« ECJ July 6, 2000, Abrahamsson and Anderson (C-407/98) (§§ 53-62, disp. 3)
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To access relevant documents

Texts http://eur-lex.europa.eu

Case law http://curia.europa.eu

« Case law from 1954 to 20009:
B. European Community (EEC/EC)
B-15 Social policy

« Case law since 2010:

4. EU domestic policy

4.14 Social policy

42
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“Il faut éclairer l'ignorance qui ne connait pas
et la pauvreté qui n'a pas les moyens de connaitre.”

A 7 P
534 =
(.7 Ljyc”
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