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“l The prohibition of discrimination

¢ Article 2 of the Treaty on European Union (TEU) and Articles 21 and 23 of the Charter of
Fundamental Rights of the European Union - Equality between women and men and the prohibition
of  discrimination are core values of the Union and fundamental  rights.

* Article 23 of the Charter - Equality between women and men must be ensured in all areas, including
employment, work and pay. The principle of equality shall not prevent the maintenance or adoption of
measures providing for specific advantages in favour of the underrepresented sex.

* Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal
treatment of men and women in matters of employment and occupation - does not contain a
definition.




Discrimination based on sex/gender

* Discrimination exists when a person is treated less
favourably, or when an apparently neutral rule, criterion or
practice places that person at a particular disadvantage,
because of their sex, gender, gender identity, pregnancy,
parenthood, or another protected characteristic.

» from secondary EU legislation and the case-law of the CJEU

Forms of discrimination

Direct Indirect
discrimination discrimination

Sexual Instruction to Other forms of
harassment discriminate discrimination




Direct discrimination

* Direct discrimination occurs where one person is treated less
favourably on grounds of sex than another is, has been or would be
treated in a comparable situation

(Article 2(1)(a) of Directive 2006/54/EC)

Elements in the definition

* 1. Treatment (action) — There must be a specific act or decision, such as dismissal,
refusal to hire, unequal pay, denial of benefits, etc.

* 2. Less favourable treatment — At the core of direct discrimination lies less favourable
treatment of an individual compared to others. It may also occur when different situations
are treated in the same way, even though their specific circumstances require different
treatment.

* Comparable situation — Comparison is made with a person of the opposite sex in the
same or similar circumstances. Where it is not possible to identify a real comparator, a
hypothetical comparator may be used.

* Protected ground - The difference in treatment must be based on sex, gender,
pregnancy, maternity leave, or gender identity.




Comparator - examples

* C-13/94, P v. S and Cornwall County Council — The claimant was dismissed \I

while undergoing gender reassignment (from male to female). The CJEU held that
a person dismissed for intending to undergo, or having undergone, gender
reassignment is treated less favourably than persons of the sex to which they
were deemed to belong before such reassignment.

* C-32/93, Carole Louise Webb v. EMO Air Cargo (UK) Ltd. — A comparator is not
required where the less favourable treatment is on grounds of pregnancy. The
same applies to maternity leave (C-191/03, North Western Health Board v.
Margaret McKenna) and to in vitro fertilisation (IVF) procedures (C-506/06,
Sabine Mayr v. Backerei und Konditorei Gerhard Flockner OHG).

Examples

The employer states in the job advertisement: “A young woman is wanted for the position of office
assistant.”

A woman does not receive a bonus because she was on maternity leave, even though all other
employees on her team received one.

In a state institution, the director always chooses men for managerial positions, with the explanation:

“Women are too emotional for leadership roles.”

A club or restaurant has a policy of “free entry for women only.”

olitical party refuses to include a woman on its electoral list, explaining that “voters t
more.”




“l Indirect discrimination

* Indirect discrimination exists where an apparently neutral provision,
criterion or practice would put persons of one sex at a particular
disadvantage compared with persons of the other sex, unless that
provision, criterion or practice is objectively justified by a legitimate aim,
and the means of achieving that aim are appropriate and necessary.

(Article 2(1)(b) of Directive 2006/54/EC)

Elements in the definition (1)

* 1. Apparently neutral provision, criterion or practice — This refers to a rule that appears
neutral but in practice produces a disproportionately negative effect on members of one sex.

* CJEU - C-385/11, Isabel Elbal Moreno v. Instituto Nacional de la Seguridad Social — National
law required part-time workers to pay contributions for a longer period than full-time workers in
order to qualify for a pension.

* 2. Particular disadvantage - It must be shown that the rule in practice results in a
disproportionate effect, meaning that members of one sex are placed at a disadvantage more
often than members of the other. This is usually demonstrated through statistical evidence, but
may also be established through logical reasoning.

* CJEU -C-167/97, Seymour-Smith — Employees could challenge dismissal only if they had been
employed for at least two years, a condition that disproportionately affected women.
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Elements in the definition (2)

I ——

3. Comparison - It is necessary to show that women and men are in a similar position
with respect to the purpose of the contested measure (e.g., they perform the same
work), but that the rule has significantly different effects on them.

* CJEU - Jenkins (C-96/80): Women and men perform the same work, but only those
working “full-time” (mostly men) are entitled to pension benefits under more favorable
conditions. The Court held that women working part-time are in a comparable situation
to men working full-time — their work is of equal value.

* 4. Lack of Objective Justification - Even if there is a disproportionate effect, a
measure will not be considered discriminatory if it is: a. aimed at a legitimate objective,
b. appropriate for achieving that objective, and c. necessary (there is no less restrictive
means available).
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SPEU - Kalliri (C-409/16)

* Minimum height of 1,70 cm for police officers

* CJEU: women are very clearly at a disadvantage compared with men, thus (prima
facie) indirect discrimination on grounds of sex.

* Objective justification?
* Greece: effective accomplishment of the tasks of the Greek police

* CJEU: operational capacity and proper functioning of the police constitute a
‘ legitimate objective. The measure must be suitable and necessary

* Here: there used to be a difference for women and men police officers (1,65 cm vs.
\ 1,70 cm). For the armed forces, port police, and coast guard, there are

still different minimum heights — only 1,50 cm for women

. NJ: looks like the rule in question is not justified
-
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Examples

The employer requires all employees to work full-time and on weekends, which seems neutral, but it affects
women more often, as they usually have family obligations.

The job posting requires “10 years of uninterrupted work experience,” which automatically excludes women
who have been on maternity leave.

Uniforms are mandatory for everyone, but they are designed only according to male sizing and tailoring.

Employees must be ready to work in the evenings, on weekends, or to travel without restrictions.

The company awards a cash bonus to employees who have not been on sick leave for a year.

In public administration, career advancement is based solely on years of continuous service.
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Harassment

* Harassment shall be deemed to be discrimination on the grounds of sex
where unwanted conduct related to the sex of a person occurs with the
purpose or effect of violating the dignity of that person and of creating an
intimidating, hostile, degrading, humiliating or offensive environment.

(Article 2(1)(c) of Directive 2006/54/EC)
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Elements in the definition (1)

1. Unwanted conduct - Behaviour that is not desired by the person concerned and which goes
beyond the boundaries of professional, academic or social decency. It does not need to be
formally rejected, but it must be clear that it causes discomfort or is unwelcome. The assessment
should be made from the victim’s perspective, not the perpetrator’s.

CJEU - C-303/06, Coleman (2008): conduct may constitute harassment if it has an objective
effect of harassment, even without subjective intent. However, the subjective perception of the
person concerned is crucial — if the behaviour is perceived as offensive or degrading, this element
is satisfied.

2. Link with sex — The harassment must be connected to sex, gender, gender roles, pregnancy,
motherhood, or gender stereotypes.

CJEU - C-54/07, Feryn (2008): even a public statement by an employer that creates the
impression that certain groups are unwelcome (e.g. “we do not hire women”) can create a hostile
environment and thus constitute harassment.
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Elements in the definition (2)

3. Violation of dignity — The conduct undermines the person’s dignity, that is, their sense
of self-worth, respect, and security. Feelings of humiliation, fear, shame, or
worthlessness are all indicators of a violation of dignity. Physical contact or verbal insult
is not required —it is sufficient that the behaviour has a demeaning effect.

CJEU - C-81/12, Asociatia Accept (2013): public statements creating an environment in
which persons of a certain sex feel unwelcome may amount to a violation of dignity, even
if not directed at them personally.

4. Creation of an offensive environment - A “repetitive pattern” is not always necessary;
a single serious incident may be enough. The overall context must be assessed -
including frequency, intensity, and power relations.

CJEU - C-407/98, Abrahamsson (2000): a workplace atmosphere in which women are
systematically treated with less seriousness may constitute harassment, even in the
absence of explicit insults.
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Examples

A male student is constantly mocked for studying a “women’s” major.
The boss says, “That’s not a job for women” — even if said “as a joke.”

A female colleague is mocked for being “too emotional - like all women.”
A man is degraded for taking parental leave.

Comments are made about women in “men’s jobs” (e.g., IT, construction).

A female colleague is interrupted in a meeting with the remark, “Let the men explain.”

Jokes are made in the office about motherhood and pregnancy.
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“l Sexual harassment

* Sexual harassment means any form of unwanted verbal, non-verbal or
physical conduct of a sexual nature which has the purpose or effect of
violating the dignity of a person, in particular when creating an
intimidating, hostile, degrading, humiliating or offensive environment.

(Article 2(2)(b) of Directive 2006/54/EC)
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What does it refer to?

Sexual harassment refers
to unwanted conduct of a
sexual nature — verbal,
physical, digital, or
symbolic — which violates
a person’s dignity.

Non-verbal: gestures,
lewd looks, displaying
pornographic material.

It may take various forms:

Physical: touching,
invading personal space,
forced hugs, unwanted
physical contact.

Verbal: comments about
physical appearance,
sexual jokes, suggestive
remarks.

Digital: sending
inappropriate messages,
images, or “sexual
memes.”
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Sexual character of behaviour

* The conduct must have a sexual character, meaning it is connected to sexuality, \I

physicality, or sexual meaning.

CJEU - C-407/98, Abrahamsson (2000): conduct with a sexual connotation that
creates a degrading environment constitutes discrimination, without the need to

prove intent.

* CJEU - C-13/94, P v. S and Cornwall County Council (1996): a hostile environment
towards transgender persons may amount to sexual harassment, as it relates to the
expression of sexual or gender identity.
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What is taken into consideration?

Additional Factor

Power and hierarchy

Frequency and intensity

Context

Victim’s reaction

Meaning Note

The relationship between a

superior and a subordinate “Consent” is not truly free if there
increases the seriousness ofthe  is fear of consequences.
situation.

Even a single incident can be
serious if it is severe, or the
behavior can be continuous.

The court considers the overall
pattern of behavior.

Workplace, university, public Rules of conduct and standards
space. depend on the context.

Whether the person expressed
disagreement, withdrew, or
reported the case.
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Examples

A colleague constantly makes sexual comments (“You look irresistible

today”).

A boss sends suggestive messages (“We could go out for a drink tonight,

just the two of us”).

Pornographic images or jokes are shown in the workplace.

An employer touches employees’ shoulders at work without their consent.
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of sex.

5. Instruction to discriminate

L

* Instruction to discriminate shall be deemed to be discrimination where
one person instructs another to discriminate against a person on grounds

(Article 2(4) of Directive 2006/54/EC)
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1. Thereis an
order, request,
suggestion, or
instruction to
discriminate

* It refers to any expression of intent, formal or

informal, by which one person (typically a superior,
employer, or client) requests, orders, encourages,
suggests or allows another person to act in a
discriminatory manner

The instruction may be given in various ways —
through a directive, email, advertisement, message,
verbal order, or public statement

CJEU - C-54/07, Feryn (2008): an employer who
publicly states that they “do not wish to hire
persons with certain characteristics” (in that case,
ethnic origin) is considered to have instructed
others to discriminate, even if no specific victim has
been identified.
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2. The conduct
must be aimed
at
discrimination
on the grounds
of sex

The order, request, or instruction must have a
discriminatory purpose — namely, to place a person
or group at a disadvantage because of their sex,
pregnancy, gender identity, or similar protected
ground.

Examples:

“Do not hire women of childbearing age.”

“This position is for men only, as the work is
physically demanding.”

“We don’t want pregnant women - they cause
problems later.”

CJEU - C-81/12, Accept (2013): even statements
that discourage employers from hiring persons of a
particular sex may constitute an instruction to
discriminate, if they influence recruitment practices.
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3. Itis not .
necessary for

the .
discrimination

to have actually

been carried out .

The very fact that someone has ordered or
suggested discriminatory behaviour already
constitutes a violation of the principle of equality.

For example, if a manager receives an instruction
“not to hire women over 50,” the instruction itself
is discriminatory, even if no woman has actually
been rejected.

CJEU - Feryn (2008): a public statement by an
employer that they “do not hire certain groups”
amounts to discrimination, even without an
identifiable victim.
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4. The source of
the instruction
may be any
person with
influence or
authority

* An instruction to discriminate may come
from an employer, supervisor, director, HR
department, colleague, client, or even an
external contractor.

* What matters is that the person has power or
authority to influence the behaviour of others.

* CJEU -C-416/13, Vital Pérez (2014): a
criterion excluding women from certain jobs
(in that case, an age limit for police officers)
may constitute “instructed discrimination” if
it originates from higher-level authorities or
structures.
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Examples

The director tells the hiring officer: “Don’t hire women — they often go on maternity leave.”

A client tells a recruitment agency: “l need only male staff for this position.”

An employer instructs the HR department not to invite candidates who ‘look too

feminine.

A client orders a marketing agency not to ‘use women over 30 years old in the

commercial.

A manager orders an employee to dismiss a pregnant worker because ‘the company can’t
afford to pay her’
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6. Other forms of discrimination

T

* Associative discrimination — Discrimination against a person because of their association or
relationship with someone who possesses a protected characteristic (e.g. sex, disability, religion,
race, age, sexual orientation, etc.).

* Example: an employee is discriminated against because her child has a disability, CJEU - C-
303/06, Coleman v. Attridge Law (2008)

* Perceptive discrimination - Discrimination against a person based on the assumption or
perception that they possess a particular protected characteristic, regardless of whether they
actually do

* In other words, the perpetrator believes that the person has such a characteristic (e.g. assuming a
woman is pregnant) and treats her unfavourably even if that assumption is false.
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Structural discrimination

* Recital (10) of Directive 2024/1385 \ I

* Violence against women constitutes a persistent manifestation of structural discrimination
against women, arising from historically unequal power relations between women and men.

* It is a form of gender-based violence predominantly perpetrated by men against women and
girls.

* The roots of such violence lie in socially constructed roles, behaviours, activities, and attributes
that a given society considers appropriate for women and men.

e Structural discrimination refers to a set of institutional rules, social patterns, policies, and
practices which, in reality, lead to systemic and recurring inequalities between women and
men.
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Intersectional discrimination

* Multiple discrimination - refers to a situation in which a person experiences discrimination
on the basis of several different grounds, but which operate separately — one after another or
in different contexts.

* Intersectional discrimination — occurs when several grounds of discrimination intersect
and operate simultaneously, in such a way that they cannot be separated, but together
create a distinct form of inequality.

* Example:

* Afemale migrant may experience multiple discrimination if she is rejected for a job because
of her sex, and later denied housing because of her ethnic origin (two separate incidents).

* She may experience intersectional discrimination if she is rejected for a job because she is
both a woman and a migrant, as these two grounds overlap and reinforce each other.
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Key messages

1. Equality between women and men is a fundamental value and a core right under EU
law.

2. Discrimination may take various forms — direct, indirect, harassment, sexual
harassment, instruction to discriminate, associative, perceptive, intersectional, and
structural — each reflecting deeper social inequalities.

3. The Court of Justice of the European Union (CJEU) plays a crucialrole in interpreting
the concept of equality, developing living standards of protection through its case-law.

4. Effective protection requires recognising and addressing all forms of discrimination —
not only formal and explicit, but also hidden and systemic ones.
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