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PLAN
e shifting the burden of proof,
 what must a victim of discrimination prove?

 what must the perpetrator of discrimination
prove?

* discrimination cases — would you take this
case to court?
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Legal framework
The preamble of the Directive 2006/54/EC65:

The adoption of rules on the burden of proof plays a
significant role in ensuring that the principle of equal
treatment can be effectively enforced. As the Court of
Justice has held, provision should therefore be made to
ensure that the burden of proof shifts to the respondent
when there is a prima facie case of discrimination,
except in relation to proceedings in which it is for the
court or other competent national body to investigate
the facts.
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Legal framework

Directive 2000/43, art. 8

1. Member States shall take such measures as are
necessary, in accordance with their national judicial
systems, to ensure that, when persons who consider
themselves wronged because the principle of equal
treatment has not been applied to them establish, before a
court or other competent authority, facts from which it may
be presumed that there has been direct or indirect
discrimination, it shall be for the respondent to prove that
there has been no breach of the principle of equal
treatment.
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Shiften burden of proof
it is national law that determines what kind of
evidence is admissible before national courts,
not aplicable to criminal procedures (!),

is an expression of the principle of equality of arms
in legal proceedings - the person discriminated against
is the weaker party,

the real reason for unequal treatment - prejudice -
is in the mind of the perpetrator.
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Legal framework — implemented in Poland

Art. 14 of act of 3rd December, 2010 on the implementation of
some regulations of European Union regarding equal treatment

1. The proceedings regarding violations of the principle of equal
treatment shall be governed with the provisions of the act of
17th November 1964 - The Code of Civil Procedure (Journal of
Laws No. 43, item 296, as amended 6)).

2. Everyone who accuses of the violation of the principle of
equal treatment, makes the fact of its violation probable.

3. In the case the violation of the principle of equal treatment
has been made probable, the person who is accused of the
violation of this principle, is obliged to prove, that they have
not violated this principle.
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What must a victim of discrimination
prove?

e according to the definitions of indirect and direct
discrimination — unequal treatment because of a
protected characteristic,

* does NOT have to prove guilt — the intent of the
perpetator, the purpose of introducing a discriminatory
practice - BUT it is important in hate crimes cases,

 does NOT have to prove possesion of a protected
charateristic — discrimination by assoscation,

 |n some meber states — there does not have to be an
individual victim (Case C-54/07 Feryn, Case C-81/12
Accept Romania).
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What must the perpetrator of
discrimination prove?
* prove that the claimant is not actually in a similar or

comparable situation to their ‘comparator’,

* he differential treatment is not based on the
protected ground, but other objective differences,

* indirect discrimination — ,unless that provision,
criterion or practice is objectively justified by a
legitimate aim and the means of achieving that aim
are appropriate and necessary”.
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What must the perpetrator of
discrimination prove?

e direct discrimination— only the exceptions indicated in the
directives, e.g., , by reason of the nature of the particular
occupational activities concerned or of the context in
which they are carried out, such a characteristic
constitutes a genuine and determining occupational
requirement, provided that the objective is legitimate and
the requirement is proportionate”,

* in Polish cases - very often defendants look for exceptions
to the principle of equal treatment other than those
indicated in the directives/law, such as economic interest.



=KNUT
MAZURCZAK

Rarely is discrimination apparent at first glance:

In this sense, cases where individuals openly declare
their basis for differential treatment as one of the
protected grounds are relatively rare. An exception to
this case may be found in the Feryn case,650 where the
owner of a company in Belgium declared, through
advertisements and orally, that no ‘immigrants” would
be recruited to work for him. The CJEU found that this
was a clear case of direct discrimination on the basis of
race or ethnicity.

(http://fra.europa.eu/en/publication/2018/handbook-
european-non-discrimination-law-2018-edition)
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Polish cases - usually no dispute over the facts, only the
legal assessment, the perpetrator confirm unequal
treatment, but believe they are entitled to it (!!!).

EXAMPLE

CJEU judgment of 12 January 2023, C-356/21, J.K. v. TP
S.A., interventing parties: PTPA
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https://www.youtube.com/watch?v=b7fpUj9zxfs
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* TVP (public television) broke its contract with the
plaintiff because of his sexual orientation and social
media activity - immediately after publishing online a
Christmas video, celebrating same-sex couples.

e Cooperation with the plaintiff consisted of short-
term contracts with him - the plaintiff was self-
employed.
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 TVP's position: breaking a contract is the implementation
of the principle of freedom of contract, the prohibition of
discrimination on the basis of sexual orientation in terms
of the conditions for taking up and pursuing economic or
professional activities, means only that starting a
business on the basis of the sexual orientation of the
entrepreneur must not be prohibited,

* CJEU: the prohibition of discrimination covers excluding,
on the basis of the freedom of choice of contracting
parties, from the protection against discrimination to be
conferred by that directive, the refusal, based on the
sexual orientation of a person, to conclude or renew
with that person a contract concerning the performance
of specific work by that person in the context of the
pursuit of a self-employed activity.
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Transgender security guard case
Facts:

* The plaintiff - a transgender woman, in transition, has
taken hormone treatment, her appearance corresponds
to the female gender, in the process of legal gender
recognition.

* The plaintiff responded to a job advertisement for a
receptionist at a security agency - she passed the
interview and was hired. She signed her job agreement
and filled out all the personnel documentation -
indicating her ID card data (male). She was to receive
female uniforms and in a few days receive a phone call
telling her when to start work.

 No response - the agency demanded a change of
uniforms to male, a condition for admission to work. The
claimant refused and as a result was not allowed to work.
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Transgender security guard case

Evidence:

 medical opinions (issued for the purpose of legal
gender recognition procedure),

* Job agreement and other documentation signhed by
the claimant after she was hired (e.g., referral to
protect a specific facility),

e testimony of the aplicant.
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Transgender security guard case

V Ca 2686/19 — Sad Okregowy in Warsaw judgment of 29
September 2020

The plaintiff therefore did not have to prove the fact of a
violation of the principle of equal treatment, but only to
make it probable, which she certainly did in the present
case. The plaintiff not only made a prima facie case, but
also proved that she was discriminated against on the basis
of her gender identity. Moreover, the defendant did not
dispute the allegation that the plaintiff was prevented from
performing her work in female attire, so it was sufficient to
assess whether such behavior by the defendant constituted
a manifestation of discrimination on the basis of gender (or
more specifically, gender identity).
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Breastfeeding mother case
Facts:

The claimant with her husband, sister and 6-month-old
daughter visited a restaurant in Sopot. While eating, the
baby started crying and the claimant intended to feed her.
Then a waiter approached her and asked her not to
breastfeed the baby at the table and to do it possibly in the
restroom or on a chair next to the restroom - the ban on
breastfeeding at the table was to be implemented by the
restaurant's management. The plaintiff refused and left the
restaurant with her entire family. The case was reported in
the media - the restaurant owner claimed that the waiter's
intervention was due to requests from other customers.
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Breastfeeding mother case
Evidence:

e testimonies of the claimant, her husband and her
sister,

e testimony of the waiter.



=KNUT
MAZURCZAK

Breastfeeding mother case

| Aca 187/17 — Sad Apelacyjny in Gdansk judgment of 14
December 2017

Court of First Instance - there was no unequal treatment of
the claimant, as there was a need to protect the rights and
freedoms of others, customers of the restaurant and ,,social
and moral norms.”

Many factual findings concern irrelevant facts - did the
plaintiff already start breastfeeding or did she just start
unbuttoning her blouse? Was there a general ban on

breastfeeding or was it a one-time request by a waiter?

At most, these circumstances affect the amount of
compensation!

Court of Appeals: preventing breastfeeding at a table in a
restaurant should be considered gender discrimination.
Breastfeeding is an activity ,,immanently connected with
maternity, and thus - obviously - with the female sex.”
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Thank you for your attention!
mazurczak@knutmazurczak.pl



