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Summary:

• The concept of positive action in EU law 

• The EU regulation of positive action measures

• Positive action in the CJEU case law

• Examples of positive action measures across 
the EU 

• Voluntary or compulsory measures/use of 
quotas in the EU Member States

• The special case of company board quotas:   
Women-On-Boards Directive

• Implementation and Next Steps
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In a Nutshell: Gender 
Equality in the EU: now 
and then 

• Equality between women and men is a fundamental right 
and a founding value enshrined in EU law since the 1957 
Treaty of Rome.

• Equality as a “constitutional value” of the EU – Article 2 
of the Treaty on the European Union (+ Art 3.3. and  
Articles 8, 10, 19, 153 and 157 of the TFEU)

• Articles 21 and 23 of the Charter on Fundamental Rights 
of the EU

• Secondary Legislation of the EU

• Gender Equality Strategy 2020-2025

• President of the EU Commission, Ursula von der Leyen : 
“Gender equality is a core principle of the European 
Union, but it is not yet a reality. In business, politics and 
society as a whole, we can only reach  our full potential if 
we use all of our talent and diversity. Using only half of 
the population, half of the ideas or half of the energy is 
not good enough.”

• Commissioner for Equality, Helena Dalli : “The pursuit of 
equality does not require the shifting of anything from 
one basket to another. Equality is an infinite resource, 
and there is enough of it for everyone. On the flipside, 
discrimination costs the individuals that suffer it and 
society as a whole dearly, in lack of personal recognition, 
lack of meritocracy and loss of talent and innovation. ”

• Communication from the Commission - A Roadmap for 
Women's Rights – 2025

• Forthcoming Gender Equality Strategy 2026–2030

Achieving Equality….

equal 
treatment

equal 
opportunities

formal 
equality

substantive 
or de facto 

equality
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Towards 
Substantive Equality 

• Sandra Fredman: “Equality - must 
extend beyond a “formal conception 
that likes should be treated alike”

• A substantive conception of equality 
“resists capture by a single principle.” 
Only by adopting this substantive 
approach, including the context of 
gender equality, can the EU realize the 
full normative force of equality and 
construct a genuinely non-
discriminatory legal order.

• European institute for Gender Equality: 
“Combination of formal gender equality 
with equality of outcome, meaning that 
equality in law, equal opportunities and 
equal treatment of women and men are 
complemented by equality in impact, 
outcome or result.”
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Positive Action 
Measures

• Positive action measures have been addressed to disadvantaged social groups and aim to 
eradicate the social component of discrimination through the adoption of promotional 
activities that differ from the mere sanctioning of discriminatory actions.

• Positive action involves the use of measures that are taken by Governments or other actors to: enable or 
encourage members of ‘protected groups’ (such as women) to overcome or at least reduce current or 
past disadvantages (including discrimination); to meet the needs of the protected group that differ from 
other groups; or to enable or encourage those in the protected groups to participate in a particular 
activity where they might otherwise be under-represented. 

• Since the 1980s, the European Union has advocated the use of ‘positive action’ as a mechanism to 
advance women’s equality in employment. 

• The distinction between discrimination and inequality : Discrimination is considered to be one reason for 
inequality, but not the only reason. Reducing inequality is regarded as a policy aim, in addition to 
tackling discrimination 

• Equal opportunities policies and the positive action measures strictu sensu –preferential 
treatment–, have been considered by the CJEU for inclusion in the ‘measures providing for 
specific advantages in order to make it easier for the under-represented sex to pursue a 
vocational activity or to prevent or compensate for disadvantages in professional careers. 

• Positive action measures differs from special treatment and reasonable adjustments

• Positive action as exception vs Positive action beyond exception 

Positive Action Measures 
Types and Forms
Soft vs Strict

ExamplesObjectiveModel

Career guidance, 
equal training 
opportunities

Remove barriers 
affecting women’s 
access and career 
progression

1. Correcting 
structural 
disadvantages

Flexible work, 
childcare services, 
return-to-work 
support

Promote a fair 
distribution of family 
responsibilities

2. Work–life balance 
measures

Quotas, reserved 
places, priority 
promotion

Provide preferential 
treatment to 
underrepresented 
groups

3. Compensating 
past discrimination
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Positive action vs 
discrimination: the line

No automatic, unconditional preferences.

Tie-break permitted only where candidates are equally 
qualified.

Always preserve individualized, objective assessment and 
transparent, pre-established criteria.

Measures are time-limited, reviewable, and proportionate.
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Quotas 
• Positive measurement instrument aimed at 

accelerating the achievement of gender-balanced 
participation and representation by establishing a 
defined proportion (percentage) or number of 
places or seats to be filled by, or allocated to, 
women and/or men, generally under certain rules 
or criteria.

• Quotas can be applied in order to correct a 
previous gender imbalance in different areas and 
at different levels, including in political assemblies, 
decision-making positions in public, political life 
and economic life (corporate boards),

• Voluntary or Compulsory Quotas  
• Rigid quotas - determine a certain threshold to be 

reached without taking into account the 
qualifications and merits of persons concerned, or 
those fixing minimum requirements to be fulfilled 
without any possibility of having regard to the 
particular circumstances of a case. 

• Flexible quotas – establish preferential treatment 
in favour of a certain category provided that 
qualifications are of equal value in relation to the 
job to be done and that exceptional circumstances 
may be taken into account”

Examples of Positive 
Action 
measures/quotas

• Access to the labour 
market/employment

• Improvement of work-life 
balance

• Access to goods and 
services

• Balanced representation 
in decision-making
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Legal Basis for Positive Action –
Primary Law
• Article 157 TFEU : “With a view to ensuring full equality in

practice between men and women in working life, the
principle of equal treatment shall not prevent any Member
State from maintaining or adopting measures providing for
specific advantages in order to make it easier for the under-
represented sex to pursue a vocational activity or to prevent
or compensate for disadvantages in professional careers.”

• Article 23 of the Charter of Fundamental Rights of the EU:
“Equality between men and women Equality between men
and women must be ensured in all areas, including
employment, work and pay. The principle of equality shall
not prevent the maintenance or adoption of measures
providing for specific advantages in favour of the under-
represented sex”

Legal Basis for Positive Action –
Secondary Law

Former Article 2(4) of Council Directive 76/207/ECC on the implementation of the 
principle of equal treatment for men and women as regards access to employment, 
vocational training and promotion and working conditions - For more than two 
decades, the only existing EU legal provision concerning positive action

Article 3 entitled ‘positive action’ of the Gender Recast Directive 2006/54/EC n the 
implementation of the principle of equal opportunities and equal treatment of men 
and women in matters of employment and occupation9 defined positive action in EU 
law by tying it directly to Article 157(4) TFEU 

Article 6 of the Goods and Services Directive 2004/113 also included a positive action 
provision, stating that ‘with a view to ensuring full equality in practice between men 
and women, the principle of equal treatment shall not prevent any Member State from 
maintaining or adopting specific measures to prevent or compensate for 
disadvantages linked to sex 
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Soft Law – Positive Action 
Initiatives

Council Recommendation 84/635/EEC of 13 December 1984 on the promotion of positive action for 
women (soft law)*

Council’s conclusions of 6 December 2010 on strengthening the commitment and stepping up action 
to close the gender pay gap, and on the review of the implementation of the Beijing Platform for 
Action: ‘(d) the elimination of vertical segregation through appropriate means such as positive action or, 
if necessary, qualitative and quantitative objectives or dissuasive measures aiming to improve the 
gender balance in decision-making positions in the public and private sectors. 

European Parliament Resolutions 2011, 2012, 2013, 2015 emphasising positive actions**

Parliament’s resolution of 8 October 2015 on the application of Directive 2006/54/EC, emphasised 
‘the importance of taking positive measures that foster the involvement of women in political and 
economic decision- making’, and pointed out ‘that binding quotas have proved to be one of the best 
ways of achieving this aim’, and ‘that positive measures are also needed to incentivise the less well-
represented sex to enter certain professions where there is clear horizontal gender segregation. 

Parliament’s resolution of 14 March 2017 on the application of Council Directive 2004/113/EC, called 
on the Member States ‘to better integrate and promote provisions on positive action, which is based 
on a legitimate aim and strives to prevent or compensate gender-based inequalities, as outlined in the 
Directive. 

CJEU Case Law p.1

• According to the case law of the Court of Justice of the
European Union (CJEU), positive action is understood as an
exception to the principle of equal treatment and non-
discrimination.

• Most of the cases brought before the CJEU concerning
requests for preliminary rulings on the compatibility of
national regulations with EU law provisions on the
prohibition of discrimination and the extent of positive
action as an exception to the principle of non-discrimination
have been limited to gender

• As such, the CJEU has considered cases concerning the
relevant provisions of Directive 76/207/EEC ((later replaced
(replaced by recast Directive 2006/54/EC) on equal
treatment for men and women as regards access to
employment, vocational training and promotion and
working conditions and, so far, the CJEU considered the
scope of positive action measures primarily with one
exception, under these two directives addressing
discrimination in employment.
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CJEU Case Law p.2
• Judgment 17/10/1995, Case C-450/93, Kalanke (1995) - The Land of Bremen, 

Germany, automatically prioritised the recruitment or promotion of female candidates in 
sectors where they were under-represented and where they had the same qualifications as a 
male candidate. The CJEU ruled that national rules guaranteeing automatic preference to 
female candidates surpass the promotion of equal opportunities and go beyond the positive 
action exception in Article 2(4) Directive 76/207/EEC.*

• CJEU, case C-409/95, Hellmut Marschall v. Land Nordrhein-Westfalen (1997) - Due to 
the fact that the positive action measure within its Law on Civil Servants, gave priority for 
promotion to female candidates under certain preconditions, served to counteract the gender 
imbalance in employment caused by social attitudes, behaviour, and structures, the CJEU 
ruled that the law was not precluded by Article 2(1) and (4) of Directive provided that in these 
specific cases, the candidates would be objectively assessed and all criteria specific to the 
candidates would be taken into account. Priority would be given to male candidates if one or 
more criteria tilted the balance in their favour. These criteria, however, cannot be 
discriminatory against the female candidates.

• CJEU, case C-407/98, Katarina Abrahamsson, Leif Anderson and Elisabet Fogelqvist, 
6 July 2000

• CJEU, case C-158/97, Georg Badeck and Others, interveners: Hessischer
Ministerpräsident and Landesanwalt beim Staatsgerichtshof des Landes Hessen, 28 
March 2000

• CJEU, case C-476/99, H. Lommers and Minister van Landbouw, Natuurbeheer en 
Visserij, 19 March 2002

CJEU Case Law p.3
• CJEU, case C 222/14, Konstantinos Maïstrellis v Ypourgos Dikaiosynis, Diafaneias kai

Anthropinon Dikaiomaton, 16 July 2015 - The CJEU ruled that provisions of the two
directives preclude the stated national provisions. The national legislation cannot
prohibit a male civil servant to exercise his right to parental leave due to his wife not
being in work. The national provisions in regard to Article 3 of Directive 2006/54
entitled ‘Positive Action’, do not serve to ensure equality between men and women in
working life but could further preserve the traditional distribution of their roles, where
men serve as subsidiary to the parental role of women. The Greek Civil Service Code
introduces direct discrimination on grounds of sex towards civil servant fathers asking
for parental leave, which contradicts the Employment Equality Directive.

• CJEU, case C 173/13, Maurice Leone, Blandine Leone v Garde des Sceaux, ministre
de la Justice, Caisse nationale de retraite des agents des collectivités locales, 17 July 
2014- the CJEU ruled that the compensation for disadvantages that any worker 
(regardless of their sex) may suffer as a result of taking career breaks for child-caring, 
is a legitimate social policy aim. Nonetheless, the stated criteria to select persons 
eligible for such compensation are not the correct ones. Therefore, neither of the two 
measures could be seen as the correct adjustment to ensure equality between female 
workers and male workers in their professional lives.*
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Flexible quotas, sunset 
clause, saving clause….
• The overview of the CJEU’s case law regarding positive action measures 

reveals a very strict interpretation of this concept. In addition, the significance 
of positive action measures has not been the object of solid legal 
argumentation. The main problem is that the CJEU’s approach to this concept 
relies heavily on undetermined expressions such as: ‘rigid result quota’, 
‘flexible result quota’ and ‘saving clauses allowing an objective 
assessment’. (Ramos Martin)

• These terms create legal uncertainty regarding the use of positive action 
measures since they have been established by the CJEU as the parameters of 
the legitimacy of affirmative action measures without previously defining 
their full significance. 

• Instead of using such obscure terminology, the Court of Justice could 
emphasize the need to respect the proportionality principle when applying the 
positive action measure.

• “Despite the fact that the Court of Justice has repeatedly praised substantive equality as the 
ultimate goal of EU law, its case law has traditionally reflected a rigid and formal concept of 
equality.”

Conditions 
for Legal 
Positive 
Action 
(CJEU 
established 
Criteria)
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Examples of positive action 
measures across the EU 

• Positive action in employment in Member 
States legislation:

• Category 1 – positive action by employers is 
permissible within limits, but voluntary, in 
both public and private sector employment 
(Cyprus, Czech Republic, Denmark, Estonia, 
Ireland, Italy, Netherlands, Luxembourg, 
Malta, Poland, Portugal, Romania, Slovenia, 
Slovakia)

• Category 2 – positive action by employers is 
permissible, within limits, in the private 
sector but compulsory, within limits, in the 
public sector (Austria, Belgium, Bulgaria, 
Germany, Spain, Greece, Northern Ireland, 
Croatia, Hungary)

• Category 3 – positive action is compulsory in 
both private and public sector employment 
(Finland, France, Sweden)

• Latvia (no provisions of positive actions)*
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EIGE 2024: 
• Recent progress in gender equality is mostly because of gains in decision-making. The domain of 

power is the most forceful driver of progress in 22 Member States. A 2.3-point rise in the domain 
score accounts for 60 % of the overall advance made in the Gender Equality Index 2024

• Malta, Czechia and Lithuania have made the most headway on gender equality in decision-
making since the 2023 edition.

• In Croatia, Bulgaria, Slovakia, Cyprus and Estonia, the share of women in decision-making fell.
• Portugal was the only country with a negative change in score in the domain of work. In the 

majority of countries, the increase in score was rather minor,. Conversely, national score 
variability in the domain of power is much broader, which underscores the unevenness of 
progress in the EU.

• In 2022, Sweden achieved the highest country score in the work domain (85.0 points), while Italy 
had the lowest score of 65.5 points

• Nearly all countries have shown slight progress since 2021, but only Croatia and Latvia have 
made significant gains, of 1.2 and 1.1 points, respectively. 

• Employment gender gap is widest among couples with children
• Following the EU elections, the constitutive session of the new European Parliament included 278 

women (39 %) and 441 men (61 %), which for the first time since the first EU elections represents 
a slight decrease from the previous constitutive session (2019: 41 % women).

Quotas and decision 
making/power
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Domain of Power (EIGE, 2024)
• Women still remain under-represented on the ballot. Ahead of French

elections in 2024, Le Monde found that women are more likely to be
represented on ballots where they have little to no chance of winning
(Pateman, 2024).

• The European Commission is the most gender balanced in history, and its
president made

• history by becoming the first woman president of the European Commission
(EPRS, 2023).

• The adoption of the directive on improving gender balance on corporate
boards of listed companies is an important milestone in ending unequal
representation in corporate management and the lack of transparency in
selecting board members. However, the EU’s ability to ensure gender
balance in decision-making positions in Member States is limited.

• Many forces discourage women’s political participation. More recently, the
increasing number of incidences of violence against women active in politics
is posing a challenge to their political and social rights

Quotas- Women in 
Political Decision 
making
• So far, 11 Member States have

adopted legislative gender quotas
applicable to the lists of candidates for
national elections

• In 2024, data from EIGE suggests that
female participation in national
parliaments increases slightly faster in
Member States with quotas than in
Member States without quotas. If this
trend continues, Member States with
quotas could achieve gender parity by
2032 and Member States without
quotas by 2040.
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Women 
Board 
Members: 
EU + WB

Gender Balance on Corporate Boards Directive
• On 23 November 2022, the European Parliament adopted the so-called Women on

Boards Directive, which had been pending since 2012
• Earlier, the European Parliament, in its resolution of 6 July 2011 on women and

business leadership, urged companies to attain the critical threshold of 30% female
membership of governance bodies by 2015 and 40% by 2020. It called on the
Commission, if the steps taken by companies and the Member States were found to
be inadequate, to propose legislation by 2012, includeing quota. The European
Parliament reiterated the call for legislation in its resolutions of 13 March 2012 and 21
January 2021.

• The Directive sets a target for EU large listed companies of 40% of the
underrepresented sex among their non-executive directors and 33% among all
directors.

• The deadline for the transposition by Member States was 28th December 2024, and
companies must meet the targets by 30 June 2026.

• The share of women in corporate boards is 34% on average in the EU.
• In 2024, women accounted for 39.6% of the board members of the largest listed

companies in countries with binding gender quotas, compared to 33.8% in countries
with soft measures, and just 17% in countries that have taken no action at all.
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Corporate 
Boards 
Directive –
application

The Directive applies to listed companies. 
This Directive does not apply to micro, small 
and medium-sized enterprises (SMEs).

Listed companies could extend: Art 13 (4) -
“On the basis of that assessment, the 
Commission shall consider (…) whether there 
is a need to amend it, for instance by 
extending its scope to non-listed companies 
which do not fall within the definition of 
SMEs”. Member States are of course able to 
extend the scope of their domestic 
legislation regarding SMEs

EU Commission will check the notifications of Member 
States of their transposition measures, and whether 
these measures correctly transpose the provisions of the 
Directive. The Commission can launch infringement 
proceedings against Member States that fail to notify 
transposition, or to correctly transpose, the Directive. 
Throughout the transposition period, the Commission 
supported Member States to ensure correct 
transposition, for example through workshops and 
bilateral consultations.

Breaking the Glass 
Ceiling – Objectives of 
the Directive
• The Directive introduces two 

alternative objectives to be achieved 
by 30 June 2026, depending on the 
choice of the Member States:

• Either national legislation ensures that 
women3 hold at least 40% of non-
executive positions.

Or 
• National legislation ensures that 

women hold at least 33% of all director 
positions, both executive and non-
executive

• (the definition of “director” includes
employee representatives in Member States
where a certain proportion of the non-
executive directors can or must be
appointed or elected by the company's
workforce and/or organisations of workers)

31

32



Requirements for MS 
• Specific binding measures for the selection procedure of board directors, 

with transparent and gender neutral criteria.
• Preference rule for the candidate of the underrepresented sex - in case of 

equally qualified candidates of both sexes.
• The disclosure of qualification criteria if requested by an unsuccessful 

candidate.
• Individual commitments from listed companies to reach gender balance 

among executive directors.
• Reporting on the composition of boards and obstacles to meet the target 

of the Directive, where applicable, and actions taken to overcome these.
• Effective, proportionate, and dissuasive penalties for companies failing to 

comply with transparent selection and reporting obligations. Penalties are 
defined by Member States, and can include fines and nullity or annulment 
of the contested directors' appointment if needed.

• The Directive also requires Member States to publish a list of companies 
that reached the gender balance targets as well as designate one or more 
bodies for the promotion, analysis, monitoring and support of gender 
balance on boards.

Challenges…
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WOMEN IN ECONOMIC DECISION-MAKING - In 2024, 34.7 % of board members of the EU’s 
publicly listed companies were women, compared to
33.8 % in 2023. Of all Member States, 12 reached the target of at least 33 % women among 
all board members*
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THANK YOU FOR YOUR ATTENTION!

For further information/questions: 
marija.vlajkovic@ius.bg.ac.rs
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