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Why is it taking so long?

https://www.statista.com/chart/13174/the-gender-pay-gap-in-europe/
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Unadjusted/absolute/raw gender pay gap

In the EU
 the relative difference in the average gross hourly 

earnings of women and men within the economy as a 
whole 

Recurrent explanations for unadjusted pay gap include:
 Part-time work
 Temporary work
 Horizontal segregation and vertical segregation
 (glass ceiling) of labour markets
 Frequent career interruptions

‘Adjusted’ gender pay gap is a product of pure 
discrimination.
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Why is it taking so long?

 original EEC Treaty of 1957 (Article 119)

 later Article 141 EC Treaty

 Article 157 TFEU

 Equal Pay Directive 75/117/EEC

 Recast Directive 2006/54/EC
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Why is it taking so long?

 case law of the CJEU
 case Defrenne II (C-43/75)
 direct effect in both vertical and horizontal 

relations
 double purpose – economic and social
 case Schröder (C-50/96)
 powerful tool for enforcing the principle in 

the national courts
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Why is it taking so long?

Actions undertaken by the EC (2006 – 2017)

 Roadmap (2006 – 2010)

 Reports of legal experts (2007, 2010, 2017)

 Report on the implementation of RD (2013)

 Pay Transparency Recommendation (2014)

 Strategic Engagement for GE (2016 – 2019)
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Foubert, Petra: The enforcement of the principle of equal pay for equal work of work of equal value, 2017

Successful judicial enforcement?

Key characteristics

 judicial body that can hear a case 
concerning sex-based pay discrimination

 actual bringing of sex-based pay 
discrimination

 shifting of burden of proof

 limitation periods

 available remedies (compensation and 
reparation)



HOW TO WIN A CASE ON EQUAL
PAY?

https://unsplash.com/photos/3BK_DyRVf90

https://unsplash.com/photos/3BK_DyRVf90


GUIDELINES
STEP BY STEP APPROACH
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Is there prima facie case of gender pay 
discrimination? 

Identify:

 less favourable treatment in pay

 comparator

 same work or work of equal value



Article 
157 
TFEU

DEFINITION OF PAY
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• the ordinary basic or minimum wage or salary and
• any other consideration, 
• whether in cash or in kind, 
• which the worker receives directly or indirectly, 
• in respect of his employment, 
• from his employer

https://unsplash.com/photos/WVUrbhWtRNM

https://unsplash.com/photos/WVUrbhWtRNM


PAY AND THE CJEU CASE LAW
BROAD INTERPRETATION
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 Usual salary and supplements
 Travel benefits for workers and family members - see Garland (C-

12/81)
 Continued payment of wages in the event of illness – see Rinner-

Kuehn (C-171/88)
 Maternity benefit – see Abdoulaye (C-218/98)
 Christmas bonus – see Krueger (C-281/97)
 Compensation for attendance of training courses of staff councils

– see Bötel (C-360/90)
 Redundancy benefits – see Barber (C-262/88)
 Survivors pension based on collective bargaining agreement –

see Ten Oever (C-109/91)
 company cars, company homes, shares, loans…
 pensions – social security versus occupational pension schemes –

see Liefting (C-23/83)



If you find the 
gaps in the 
story you may 
want to prompt 
a claimant to 
fill you in.

WHAT TO ASK A CLAIMANT?
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• What happened?

• Professional characteristics, claimant´s work status

• Formal job description  x Job profile in practice

• Leave arrangements, remuneration

• Performance assessment and situation at company level

Equinet Handbook: How to build a case on equal pay, 2016

Storytelling and checklist



WHAT IS COMPARABLE…
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Who is the comparator?

SOMEONE OF THE OPPOSITE SEX

SOMEONE DOING THE SAME WORK OR 
WORK OF EQUAL VALUE

SOMEONE WHO IS TREATED MORE 
FAVOURABLY THAN CLAIMANT 
(DIFFERENCE IN PAY)



…MUST BE TREATED EQUALLY
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Who is the comparator?

Gender Recast Directive 2006/54/EC 

direct discrimination: where one person 
is treated less favourably on grounds of 
sex than another is, has been or would 
be treated in a comparable situation



IDENTIFYING COMPARATOR
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Case law of CJEU

Employee of the Respondent

 Is there any time limit?

 see Macarthys (C-129/79) 

Single Source Theory

 see Allonby (C-256/01)

How many comparators do we need to decide the 
case? - at least 1… 

 Brunnhofer (C-381/99): one male colleague 
(bank), Enderby (C-127/92): 2 male colleagues, 
Cadman (C-17/05): 4 male inspectors



IDENTIFYING COMPARATOR
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Case law of CJEU

Hypothetical comparator 

 In Macarthys case CJEU was not 
prepared to permit hypothetical 
comparisons. 

 However in 2018: Art. 157 TFEU 
seems to embrace hypothetical 
comparators. 

 see case Barber (C-262/88)



EQUAL WORK
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Identical/same/like work

Decisive factors:
Nature of the work, training requirement, 
working conditions
Defrenne v. Sabena (C- 43/75) work of an air 

hostess is identical to that of a cabin steward 
Macarthys (C-129/79) – manager of the 

stockroom of warehouse 
Brunnhofer (C-381/99) – employer of 

foreign and legal department of bank, 
advisor to clients



WORK OF EQUAL VALUE
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Is cross-sectoral comparison feasible? 
Murphy and Others (C-157/86) 
 29 women working in factory – specified 

male worker employed as a stores 
labourer

Jämo (C-236/98) 
 midviwes – clinical technician
Enderby (C-127/92) 
 principal speech therapist – principal 

pharmacist, clinical psychologist



PAY TRANSPARENCY

19

What if…

… the claimant is unable to identify the comparator but have 
access to data.

See Danfoss case (C-109/88)

Claimant brought detailed statistics relating to the wages - the 
average wage paid to men is 6.85% higher than that paid to 
women.

„It is for the national court to assess whether it may take into 
account those statistics, that is to say, whether they cover 
enough individuals, whether they illustrate purely fortuitous or 
short-term phenomena, and whether, in general, they appear 
to be significant.“ (para. 17)



GATHERING DATA
PAY TRANSPARENCY
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Different solutions at the national level

 Direct or indirect discrimination?

 Public or private sector?

 Pay transparency focused legislation in place?

 Salary tables

 Collective agreements

 Information on pay levels

 Pay/social balance reports

 Pay audits/reviews

 Wage calculators

 National statistics



LESS FAVOURABLE TREATMENT
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Comparator earns more than claimant
 see Barber case (C-262/88) – each of the 

elements of remuneration granted to M&W
Confidentiality clauses – social climate
 Is employer obliged to provide employee with 

the details of remuneration of other 
colleagues?

 How significant the difference in pay should 
be?

 How would you assess compliance with the 
principle of proportionality?



SHIFTING THE BURDEN OF PROOF
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How shall the burden of proof be distributed
between plaintiff and the respondent?

Directive 2006/54: Article 19 - Burden of proof
…[ensure that] when persons who consider 
themselves wronged because the principle of equal 
treatment has not been applied to them establish, 
before a court or other competent authority, facts
from which it may be presumed that there has been 
direct or indirect discrimination, it shall be for the 
respondent to prove that there has been no breach 
of the principle of equal treatment.



SHIFTING THE BURDEN OF PROOF
PRACTICAL RECOMMENDATIONS
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As a claimant

 show on the balance of probabilities that comparator 
is doing same work/work of equal value

 show difference in pay (if possible)

 use respondent´s lack of transparency/insufficient 
collaboration or evidence – raise reasonable 
suspicion of discrimination

As a respondent

 show that employees are not comparable (other 
reason than sex)

 despite there being disparity in effect, it is justified 
(for test of objective justification see Bilka, C-170/84)



ARGUMENTS 
AND COUNTER-ARGUMENTS
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What arguments could possibly be put forward by the employer to 
rebut the alleged pay discrimination?

 professional skills and training

 availability 

 terms of employment (seniority)

 flexibility, adaptability, working longer hours (better
performance)

 individual bargaining power

 performance  

 market forces or market values

 responsibilities and value of the work

 collective agreements



PROFESSIONAL SKILLS 
AND VOCATIONAL TRAINING 
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Skills and training need to have importance 
for given job/position.

See Wiener Gebietskrankenkasse case (C-
309/97)

Career progression – is training accessible
for both men and women?

Justification of difference in pay based on 
skills and trainining is not yet developed in 
the case law.



Employers 
often decide to 
offer lower 
salaries and 
positions to 
women.

AVAILABILITY
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2 ways: 

 women - caregiving related career breaks

 bonuses paid to employees regarding their 
attendance at work 



THE TERMS OF EMPLOYMENT 
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 is often used in connection with ´work 
experience´ or ´seniority´

 the length of job

 See Cadman case (C-17/05) 

 Absence because of maternity leave 

 Negative impact of part time 
employment on seniority



FLEXIBILITY 
(WORKING LONGER HOURS) 
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 working longer hours is sometimes 
reborn as «better performance» -
disparate impact on caregivers –
mainly women 

 employer must demonstrate particular 
value to the specific work of the 
employee

 See Danfoss case (C-109/88) –
„adaptability“



INDIVIDUAL BARGAINING POWER

the result of the 
employees´
individual salary 
requirements during 
the recruitment 
process

successfully
challenged before
courts in Austria, 
Malta and Czech 
Republic

29https://unsplash.com/photos/Y9nzl9tA3Lw
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INDIVIDUAL PERFORMANCE
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 the argument about poor or good 
performance has proven difficult to be
challenged successfully (evidence!)

 BUT! the personal capacity or work 
performance may not lead to a higher 
salary right from the start of the 
employment relationship 

 See Brunnhofer case (C-381/99) 



MARKET FORCES/MARKET VALUES
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 this argument is used quite frequently to explain a difference in 
pay 

 higher salary at the time of recruitment can be justified (see 
Enderby case, C-127/92, para 26 - 27) 

 principle of proportionality

 Attention! Market value – gender bias

„The state of the employment market, which may lead an employer
to increase the pay of a particular job in order to attract candidates, 
may constitute an objectively justified economic ground …

If the national court has been able to determine precisely what
proportion of the increase in pay is attributable to market forces, it
must (…) accept that pay differential is objectively justified to the 
extent of that proportion.“



RESPONSIBILITIES AND 
VALUE OF THE WORK 

pay differences are 
explained by a 
difference in 
responsibilities 

the actual nature of 
the work is decisive 
(duties actually 
performed)

See Rummler case 
(C-237/85)

32https://unsplash.com/

https://unsplash.com/


ABSENCE – CARING RESPONSIBILITIES

 Check respective 
national legal 
framework 

 Fundamental principle: 
maternity leave – no 
adverse impact on 
elements of 
remuneration

 See Lewen case (C-
333/97) and  Gillespie 
case (C-342/93)

33https://unsplash.com/photos/nQlusQpj7KQ

https://unsplash.com/photos/nQlusQpj7KQ


In Ireland, this 
argument was 
successfully 
challenged.

SALARIES ARE PAID 
ACCORDING TO COLLECTIVE 
AGREEMENTS
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 Does it automatically mean that the salary is not 
discriminatory?

 Classification in the same job category – it is not sufficient 
to conclude that they do like work

 Only one indication amongst others

 see Brunnhofer case (C-381/99)

https://unsplash.com/

https://unsplash.com/


CONCLUDING REMARKS

persisting gender pay gap, structural inequality

 taking legal action (strategic litigation) – limited 
impact?

 solid legislation at EU level

extensive body of CJEU case law – useful tool

more clarification is needed (work of equal value, 
objective justification)

more work on transparency legislation has to be done
across whole EU

 improvement of the enforcement of principle

positive action and work-life balance measures


