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DIRECTIVE (EU)

2023/970 Of the organisations maintains a situation where gender-based pay discrimination and
bias can go undetected or, where suspected, are difficult to prove. /

European Parliament
> OBJECTIVES:
and of the Council,

of 10 May 2023 * Key objective: strengthening the application of the principle of

equal pay for equal work or work of equal value between men and

women.

* Instrumental objectives: pay transparency; enforcement

mechanisms.
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» MATERIAL SCOPE:

* Paytransparency

¢ Individual

dimension - employers’ obligations towards applicants for

employment/workers

Article 5/1: Providing information to applicants about the initial pay or its range (based on objective, gender-

neutral criteria) and, where applicable, the relevant provisions of the collective agreement at stake
* Inamanner that is adequate to ensure informed and transparente negotiation on pay

Article 5/2: Not asking information on wages from current or previous employment relationships

Article 6: making easily accessible to workers the (objective and gender-neutral) criteria used to determine
wages — current pay, pay levels (gross annual pay and the corresponding gross hourly pay) and pay

progression - transparency of pay setting and pay progression policy

Article 7: when requested, providing workers written information on their individual pay level and the
average pay levels, broken down by sex, for categories of workers performing the same work as them or work

of equal value to theirs
*  Maximum deadline: 2 months
*  Request: in person; through representative bodies, through an equality body
«  Ifthe information is inaccurate or incomplete, clarifications and details may be required

*  Annualinformation on these rights shall be given to workers
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Institutional dimension - employers’ obligations towards public entities

MS shall designate a monitoring body for the monitoring and support of the implementation of national

measures implementing this Directive - cf. Article 29/3

Article 9: employers shall provide to this body information the following information: (a) the gender pay gap;
(b) the gender pay gap in complementary or variable components; (c) the median gender pay gap; (d) the median
gender pay gap in complementary or variable components; (e) the proportion of female and male workers receiving
complementary or variable components; (f) the proportion of female and male workers in each quartile pay band; (g)
the gender pay gap between workers by categories of workers broken down by ordinary basic wage or salary and
complementary or variable components.

. Not mandatory for employers with less than 100 workers; for the others, the obligation varies in regularity

+  The monitoring body shall disclose that information; each employer may disclose that information (e.g. on their website)

*  Workers, workers’ labour il

and equality bodies shall have the right to ask employers for
additional clarifications and details regarding any of the data provided, including explanations concerning any gender pay
differences; employers shall respond to such requests within a reasonable time by providing a substantiated reply; if

gender pay differences are not justified on the basis of objective, gend: itral criteria, shall remedy the

the labour i

situation within a reasonable period of time in close with workers’ repi

and/or the equality body
+  Article 10: In case of a gap in the average pay level between female and male workers of at least 5% in any category of

workers (not explained and not corrected within 6 months after the submission of the pay reporting), a joint pay

with workers’ the labour i

assessment shall be carried out - by , in

and/or the equality body may be asked to participate in the process

during the period in which the leave was taken.
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* Enforcement and remedies - effectiveness

e Article 14: MS shall secure all workers easy access to judicial

proceedings (even where conciliation shall be priorily attempted)

* Article 15: Proceedings on behalf or in support of workers shall be
permitted — associations, organisations, equality bodies, workers’

representatives, etc.

¢ Article 18: Shift of burden of proof

* Par. 2: MS shall ensure that, in administrative procedures or court proceedings
regarding alleged direct or indirect discrimination in relation to pay, where an
employer has not implemented the pay transparency obligations set out in
Articles 5, 6, 7, 9 and 10, it is for the employer to prove that there has been no
such discrimination (unless that omission was manifestly unintentional and of a
minor character; the omission of such obligations constitutes the basis for a

discrimination presumption

e Article 25: Protection against victimisation and less favourable

treatment
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« Article 16: right to full compensation or reparation, dissuasive and

proportionate

« Article 17: other remedies - such as na order to stop the infringement and to

take measures to accomplish the principle of pay equality

* Article 20: access to evidence - courts and administrative entities may order the

disclosure of any relevant evidence, even based on confidential data
* Article 21: large limitation periods, that grant effective access to justice

* Article 22: MS shall ensure that, where a respondent is successful in
proceedings relating to a pay discrimination claim, national courts can assess
whether the unsuccessful claimant had reasonable grounds for bringing the
claim and, if so, whether it is appropriate not to require that claimant to pay the

costs of the proceedings

* Article 23: effective, dissuasive and proportionate penalties
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S WOT analySIS * Provision of important operative concepts, that make the comparison easier to analyze —

Article 3/1
* Intersectional discrimination as a form of discrimination — Article 3/2-¢); Article 16/3
* Inclusion of job applicants — Article 5

* Scope of the comparison of pay levels — Article 19/1 and 2:

The assessment of whether workers are in a comparable situation shall not be limited to situations in which female and male workers work for the same
employer, but shall be extended to a single source establishing the pay conditions. A single source shall exist where it stipulates the clements of pay

relevant for the comparison of workers.

concerned.

St\r e \/\ %t *  The assessment of whether workers are in a comparable situation shall not be limited to workers who are employed at the same time as the worker

* Special concernsrelated to disabled workers — Article 8
¢ Burden of proof - Article 18

* Public support, aiming more effectiveness - Articles 4/2 and 11:

MS shall (.. take the necessary measures to ensure that analytical tools or ies are made available and are casily ble to support and
guide the assessment and comparison of the value of work in accordance with the criteria set out in this Article [skills, cffort, responsibility and working
conditions]

MS shall provide support, in the form of technical assistance and training, to employers with fewer than 250 workers and to the workers representatives

concerned, to facilitate their compliance with the obligations laid down in this Directive
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. * The range of enterprises excluded and the dimension of enterprises
SWOT analysis -
inthe

* Inaccuracy of the reference to gender identity — recital 5 recalls that the
principle of equality between men and women also covers
discrimination arising from gender reassignment; BUT the Directive
does not any consequence from that: both the information to be given
to workers/job applicants and to public bodies do not include any

reference to trans individuals

e Again, the Directive might not go far enough in what concerns
intersectional discrimination - Article 3/2-e); Article 16/3
(compensation shall take into account this factor); BUT the data on pay

amounts is only broken down by sex...
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* Despite the fact that the Directive only addresses
discrimination on grounds of gender, other subjects, belonging
to other protected categories, might benefit from transparency

measures

* The effects of Directive 2019/1158 might have a positive
impact on the aim of equal pay

* The link between both of the Directives is clear:

- Article 10/2-e)

~Article 3/2-d)
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* The deep grounds of the problem - a long and

excruciating battle [SANDRA FREDMAN]
* The range of employers excluded...

* Scarce development of the concept of work of equal

Thiec

value, despite of the criteria laid down on Article 4/4

¢ Itis comprehensible that these developments are not set forth in

the Directive, but...
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Thank you for your

attention!
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