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Terminology

Unadjusted gender pay gap
Difference between average pay level of women and men — including data based on (not directly
discriminatory) ,objective reasons”

Adjusted pay gap
Difference between average pay level excluding “objective reasons”
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Terminology

,Objective reasons”
Lower employment rate for woman

Lower number of hours (part-time work)
Horizontal segregation (higher pay in male-dominated occupations/sectors)
Vertical segregation (men are more often in higher positions than women — women less likely to be

promoted “glass ceiling”)
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Statistics
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EU legal framework

Art 157 TFEU (ex Art 141 TEC)

1. Each Member State shall ensure that the principle of equal pay for male and female workers for equal work
or work of equal value is applied.

2. For the purpose of this Article, “pay” means the ordinary basic or minimum wage or salary and any other
consideration, whether in cash or in kind, which the worker receives directly or indirectly, in respect of his

employment, from his employer.
Equal pay without discrimination based on sex means:

(a) that pay for the same work at piece rates shall be calculated on the basis of the same unit of
measurement;

(b) that pay for work at time rates shall be the same for the same job.
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EU legal framework

Dir. 2006/54/EC

on the implementation of the principle of equal opportunities and equal treatment of men and
women in matters of employment and occupation

Art 4 Prohibition of discrimination

For the same work or for work to which equal value is attributed, direct and indirect discrimination on grounds
of sex with regard to all aspects and conditions of remuneration shall be eliminated.

In particular, where a job classification system is used for determining pay, it shall be based on the same
criteria for both men and women and so drawn up as to exclude any discrimination on grounds of sex.
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Groundbreaking decisions - ECJ

Defrenne Il
(Equal pay principle as fundamental principle of the community — direct applicability of Art 119)

Danfoss
(Burden of proof with employer)

Enderby
(Principle of equal treatment in collective bargaining agreements)
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Groundbreaking decisions - ECJ

Kenny
(Objective factors are to be used for comparability of the same or equivalent work, e.g. type of work,
educational requirements and working conditions.

Dansk Industri
(National courts have to answer the question whether the principle of equal pay is respected or whether the
work is equal or of equal value).
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ECJ: “Tesco Stores”

Facts:
Tesco Stores retailer — sells online and in the UK, 250.000 workers
Women mainly working as shop assistants
Men mainly working in distribution centres
6.000 (male and female) workers’ filed complaints in Watford in February 2018
Demand of equal pay for men and women based on Art 157 TFEU

Argument: work in shops and distribution is work of equal value
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ECJ: “Tesco Stores”

Tesco Stores argued:

W Art 157 TFEU is not directly applicable in case of work of equal value

- 111 - ”
® Moreover, no work of equal value, Tesco Stores is not a “single source
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ECJ: “Tesco Stores”

CJEU:

Art 157 TFEU produces direct effects also in case of work of equal value
First judgment on work of equal value

“Work of equal value™? — decision of national court based on the facts
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ECJ: “Fogasa” March 3, 2021

Facts of the case:

Wage guarantee fund (Fogasa) pays in case of employer’s insolvency, Spanish law requires maximum limits

Fogasa lowers the maximum limit proportionally for part-time employment

Referring court: indirect discrimination because of double reduction (reduction of pay due to part-time work +
reduction due to lowering the maximum limit)
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CJ

ECJ: “Fogasa” March 3, 2021

EU:

Ceilings on payments for part-time employees are compatible with Art 2 para. 1 and Art. 4 Dir. 2006/54

No indirect discrimination, as "double reduction” (in addition to the reduction due to part-time employment) is

not apparent.
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Pay transparency measures

Gender pay gap exists despite clear legal guidelines and case law

Lack of pay transparency

Proposal of the European Commission for a directive to strengthen the principle of equal pay through

transparency and enforcement mechanisms of March 4, 2021
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Pay transparency measures

Proposal of the Commission:

Pay transparency at worker’s level
Envisaged pay level (its range), prohibition to ask candidate about previous pay

Right to information about his pay and average pay (Art 7)
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Pay transparency measures

Pay transparency at employer’s level
Reporting on gender pay gap (Art 9)
Joint pay assessment with employee representatives if gap is at least 5 % (and can'’t be justified by objective
criteria) (Art 10)
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Pay transparency measures

Better legal enforcement
Burden of proof for the employer (Art 18)
Collective claims

Clarification of key terms like pay, equal work and work of equal value (Art 3 - 4)
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Pay transparency measures

Compensation for employees in addition to the payment of the full wage

Member states determinate specific sanctions (e.g. fines) for violation of the principle of equal pay
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Pay transparency measures

On March 30, 2023, the Directive was passed in the European Parliament and finally adopted by the
Council of the European Union on April 24, 2023. The member states now have three years to

transpose the requirements into national law.
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Thank you for your attention!
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