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ACCESS TO JUSTICE AND A RESILIENT 

INSTITUTIONAL STRUCTURE UNDER THE 

EU PAY TRANSPARENCY DIRECTIVE
LAURA CARLSON, STOCKHOLM UNIVERSITY

EU PAY TRANSPARENCY DIRECTIVE (EU) 2023/970

ART. 119 TREATY OF ROME (EEC) NOW ART. 157 TFEU
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EQUALITY OF ARMS

EMPLOYERS HAVE THE UPPER HAND WITH

RESPECT TO:

▪ KNOWLEDGE, 

▪ THE BASES FOR WAGE-SETTING, 

▪ THE WAGES PAID, 

▪ ACCESS TO EVIDENCE, 

▪ LEGAL KNOWLEDGE AND

REPRESENTATION

▪ THE ODDS OF SUCCESS/REPEAT

PLAYERS

Pay 

Transparency

EU Pay Transparency 
Directive, Articles 1-12 
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PAY TRANSPARENCY

BEFORE EMPLOYMENT

• EMPLOYERS TO INFORM JOB APPLICANTS OF THE

STARTING SALARY OR THE PAY RANGE FOR THE

ADVERTISED POSITION, AND PROHIBITED FROM ASKING

CANDIDATES ABOUT THEIR CURRENT OR PREVIOUS PAY

TRANSPARENCY FOR WORKERS

• WORKERS HAVE A RIGHT TO KNOW THE CRITERIA USED

TO DETERMINE PAY LEVELS AND CAREER

PROGRESSION, CAN REQUEST WRITTEN INFORMATION

ON THEIR INDIVIDUAL PAY AND ON AVERAGE PAY

LEVELS,

PAY TRANSPARENCY

GENDER-NEUTRAL PAY STRUCTURES

• EMPLOYERS MUST ESTABLISH PAY STRUCTURES BASED ON OBJECTIVE, 

GENDER-NEUTRAL CRITERIA SUCH AS SKILLS, RESPONSIBILITIES, EFFORT AND

WORKING CONDITIONS,

GENDER PAY GAP REPORTING AND JOINT ASSESSMENTS

• EMPLOYERS WITH AT LEAST 100 WORKERS MUST MEASURE AND REPORT

GENDER PAY GAPS, AN UNEXPLAINED GENDER PAY GAP OF AT LEAST 5% 

WITHIN ANY CATEGORY THAT PERSISTS FOR SIX MONTHS, REQUIRES THE

EMPLOYER TO CARRY OUT A JOINT PAY ASSESSMENT WITH WORKER

REPRESENTATIVES, IDENTIFY THE CAUSES, AND AGREE CORRECTIVE MEASURES.
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Access to Justice

Equality of Arms

EU Pay Transparency 
Directive, Articles 14-33

ACCESS TO 

JUSTICE

ASPECTS THAT AFFECT THE

INDIVIDUAL’S ABILITY TO MAKE

SUCCESSFUL CLAIMS

• PROCEDURAL

• LEGAL AID ALLOCATION OF

ATTORNEY’S FEES

• REMEDIES
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ACCESS TO JUSTICE: PROCEDURAL ASPECTS

LENGTH OF PROCEEDINGS

ACCESSIBILITY OF PROCEEDINGS

▪ ART. 14 EASILY ACCESSIBLE

STATUTE OF LIMITATIONS

▪ ART. 21 (THREE YEARS)

PROCEDURAL REQUIREMENTS (DEPOSITS, ETC.)

PRODUCTION OF EVIDENCE (DISCOVERY)

▪ ART. 20 (RESPONDENT TO DISCLOSE)

SHIFTING BURDEN OF PROOF [SINCE 1997]

▪ ART. 18 – BURDEN OF PERSUASION, PROOF

▪ NON-COMPLIANCE CREATES A PRESUMPTION OF DISCRIMINATION

INTERSECTIONALITY

▪ ART. 3(E) DISCRIMINATION BASED ON A COMBINATION OF SEX

AND ANY OTHER GROUND OR GROUNDS OF DISCRIMINATION

PROTECTED UNDER DIRECTIVE 2000/43/EC OR 2000/78/EC

ACCESS TO JUSTICE: LEGAL AID AND 

REPRESENTATION AND LOSER PAYS RULE

CLASS ACTIONS/COLLECTIVE ACTION

▪ PREAMBLE 48 (SEVERAL WORKERS)

STANDING (WHO CAN FILE CLAIMS)

▪ ART. 15 (ASSOCIATIONS, EQUALITY BODIES, WR)

LOSER PAYS RULE: MUCH STRONGER IN THE PROPOSED

DIRECTIVE, WATERED DOWN IN THE ADOPTED DIRECTIVE,

▪ ART. 22: WHERE A RESPONDENT IS SUCCESSFUL, NATIONAL

COURTS CAN ASSESS IN ACCORDANCE WITH NATIONAL LAW, 

WHETHER THE UNSUCCESSFUL CLAIMANT HAD REASONABLE

GROUNDS FOR BRINGING THE CLAIM AND, IF SO, WHETHER IT

IS APPROPRIATE NOT TO REQUIRE THAT CLAIMANT TO PAY THE

COSTS OF THE PROCEEDINGS.
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ACCESS TO JUSTICE: REMEDIES

ART. 16: REAL AND EFFECTIVE COMPENSATION OR

REPARATION, AS DETERMINED BY THE MEMBER STATE, FOR

THE LOSS AND DAMAGE SUSTAINED, IN A DISSUASIVE AND

PROPORTIONATE MANNER.

ART. 17: INJUNCTION (ORDER TO STOP INFRINGEMENT)

RECURRING PENALTY PAYMENT ORDER

ART. 23: PENALTIES

COMPARATIVE REMEDIES AND SANCTIONS

UK
• £ 4.6 MILLION DISABILITY DISCRIMINATION COMPENSATION AWARD (2025)

• NAME AND SHAME WEBSITE AS TO PAY TRANSPARENCY

FRANCE

• € 450,000 GENDER DISCRIMINATION COMPENSATION AWARD (2019)

• EQUAL PAY INDEX, SANCTION 1 % OF CORPORATE TURNOVER [2024 

€500,000 FOR FAILURES]

SWEDEN

• € 7,000 AGE DISCRIMINATION COMPENSATION AWARD (2021), ONE OF THE

HIGHEST AWARDS

• DISCRIMINATION COMPENSATION TO BE A COMBINATION OF NOMINAL

DAMAGES WITH DETERRING AMOUNTS
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Institutional 

Structures

EU Pay Transparency 
Directive

INSTITUTIONAL STRUCTURES TO SUPPORT EQUAL PAY 

CLAIMS, MONITORING AND COMPLIANCE

INSTITUTIONAL STRUCTURES HAVE BEEN CREATED WITHIN

THE DIRECTIVE THAT BOTH SUPPORT EMPLOYERS IN THEIR

EFFORTS, BUT MORE IMPORTANTLY, SUPPORT THE PRIVATE

ENFORCEMENT THROUGH LITIGATION BY THE INDIVIDUAL

OF EQUAL PAY CLAIMS, AS WELL AS A SYSTEM OF

MONITORING AND COMPLIANCE SEPARATE FROM

INDIVIDUAL LITIGATION. 

THE QUARTET COMPRISES WORKER

REPRESENTATIVES/LABOUR UNIONS, EQUALITY BODIES,  

LABOUR INSPECTORATES AND A MONITORING BODY.
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WORKER REPRESENTATIVES AND LABOUR UNIONS

THE DIRECTIVE DEFINES WORKER REPRESENTATIVES BY REFERENCE TO NATIONAL
LAW AND PRACTICE, SO IN MOST MEMBER STATES THIS IS TRADE UNIONS, WORKS
COUNCILS OR SIMILAR REPRESENTATIVE STRUCTURES. 

WORKER REPRESENTATIVES ARE GIVEN A CENTRAL WATCHDOG AND CO-DECISION
ROLE ON PAY INFORMATION, GENDER PAY GAP REPORTING, JOINT PAY
ASSESSMENTS AND PAY-SETTING CRITERIA, COMBINED WITH CORRESPONDING
DUTIES OF REPRESENTATION AND COOPERATION.

RIGHTS RELATED TO PAY INFORMATION

ROLE IN GENDER PAY GAP REPORTING

JOINT PAY ASSESSMENTS AND CORRECTIVE MEASURES

PARTICIPATION IN DEFINING PAY STRUCTURES

DUTIES INCLUDE REPRESENTING WORKERS’ INTERESTS IN A WAY THAT ADVANCES
EQUAL PAY AND NON-DISCRIMINATION, INCLUDING BY ACTIVELY USING THE NEW
TOOLS (INFORMATION RIGHTS, CONSULTATION, JOINT ASSESSMENTS) RATHER THAN
PASSIVELY ACCEPTING EMPLOYER DATA. 

THEY HAVE A DUTY TO COOPERATE IN GOOD FAITH WITH EMPLOYERS AND, WHERE
RELEVANT, EQUALITY BODIES OR LABOUR INSPECTORATES, INCLUDING IN
DESIGNING PAY-STRUCTURE CRITERIA AND AGREEING ON OBJECTIVELY JUSTIFIED
DIFFERENTIALS. 

EQUALITY BODIES - (EU) 2024/1500 (GENDER), 2024/1499

EQUALITY BODIES ARE GIVEN PROMINENCE WITH AN ACTIVE ROLE WITH RESPECT

TO WAGE TRANSPARENCY:

▪ MEMBER STATES UNDER ARTICLE 4 IN CONSULTATION WITH EQUALITY BODIES

ARE TO ENSURE THAT ANALYTICAL TOOLS OR METHODOLOGIES ARE MADE

AVAILABLE AND EASILY ACCESSIBLE TO SUPPORT AND GUIDE THE ASSESSMENT

OF THE VALUE OF WORK. 

▪ WORKERS ARE TO BE ABLE TO REQUEST WAGE INFORMATION THROUGH AN

EQUALITY BODY (ARTICLE 7). 

▪ EQUALITY BODIES ARE TO BE ABLE TO REQUEST INFORMATION AS WELL AS

CLARIFICATION AND DETAILS FROM EMPLOYERS FOR THEIR OWN PURPOSES

(ARTICLE 9).

▪ EQUALITY BODIES RECEIVE JOINT PAY ASSESSMENTS AS WELL AS BE INVOLVED

IN REMEDIAL ACTIONS (ARTICLE 10), 

▪ EQUALITY BODIES ARE TO BE ABLE TO BRING EQUAL PAY CLAIMS TO COURT ON

BEHALF OF ONE OR MORE WORKERS (ARTICLE 15)). 

THE DIRECTIVE ALSO EMPHASISES IN ITS RECITAL 49 THE NEED FOR MEMBER STATES

TO ALLOCATE SUFFICIENT RESOURCES TO EQUALITY BODIES FOR THE EFFECTIVE AND

ADEQUATE PERFORMANCE OF THESE TASKS (MANDATED BY THE 2024 
DIRECTIVES). 
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LABOUR INSPECTORATES

LABOUR INSPECTORATES ARE UNDER ARTICLE 3(1)(K) THE

NATIONAL BODY RESPONSIBLE FOR THE CONTROL AND

INSPECTION FUNCTIONS IN THE LABOUR MARKET UNLESS THE

SOCIAL PARTNERS UNDER NATIONAL LAW CARRY OUT THOSE

FUNCTIONS. 

LABOUR INSPECTORATES ARE TO BE ABLE TO: 

▪ OBTAIN INFORMATION UPON REQUEST AND ASK FOR

CLARIFICATIONS AND DETAILS REGARDING THIS

INFORMATION UNDER ARTICLE 9 

▪ ANY JOINT PAY ASSESSMENTS ARE ALSO TO BE MADE

AVAILABLE TO LABOUR INSPECTORATES UNDER ARTICLE 10 

▪ ARTICLE 28 DELINEATES THAT CLOSE COOPERATION AND

COORDINATION ARE TO OCCUR BETWEEN NATIONAL

EQUALITY BODIES AND LABOUR INSPECTORATES AND WHERE

APPLICABLE THE SOCIAL PARTNERS.

MONITORING BODIES

ART. 29: MONITOR AND SUPPORT THE IMPLEMENTATION OF NATIONAL MEASURES

IMPLEMENTING THE DIRECTIVE AND MAKE THE NECESSARY ARRANGEMENTS FOR THE PROPER

FUNCTIONING, IT MAY BE PART OF AN EXISTING BODY OR STRUCTURE. 

TASKS OF THE MONITORING BODY INCLUDE :

(A)  RAISING AWARENESS AMONG ORGANISATIONS, THE SOCIAL PARTNERS AND THE PUBLIC

TO PROMOTE THE PRINCIPLE OF EQUAL PAY AND THE RIGHT TO PAY TRANSPARENCY, 

INCLUDING ADDRESSING INTERSECTIONAL DISCRIMINATION IN RELATION TO EQUAL PAY FOR

EQUAL WORK OR WORK OF EQUAL VALUE;

(B) ANALYSING THE CAUSES OF THE GENDER PAY GAP AND DEVISING TOOLS TO HELP ASSESS

PAY INEQUALITIES, MAKING USE, IN PARTICULAR, OF THE ANALYTICAL WORK AND TOOLS OF

THE EIGE;

(C) COLLECTING DATA AND PROMPTLY PUBLISHING CERTAIN OF THE DATA IN AN EASILY

ACCESSIBLE AND USER-FRIENDLY MANNER THAT ALLOWS COMPARISON BETWEEN EMPLOYERS, 

SECTORS AND REGIONS OF THE MEMBER STATE CONCERNED, AND ENSURING THAT THE DATA

FROM THE PREVIOUS FOUR YEARS IS ACCESSIBLE IF AVAILABLE;

(D) COLLECTING THE JOINT PAY ASSESSMENT REPORTS PURSUANT TO ARTICLE 10(3);

(E) AGGREGATING DATA ON THE NUMBER AND TYPES OF PAY DISCRIMINATION COMPLAINTS

BROUGHT BEFORE THE COMPETENT AUTHORITIES, INCLUDING EQUALITY BODIES, AND CLAIMS

BROUGHT BEFORE THE NATIONAL COURTS.
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The Structures created here arguably 

also need to be in Place for discrimination 

and human rights Violations generally, 

for more than just gender pay claims.

Way forward

Thank You 

Laura Carlson
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