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1.Introduction



Article 157(1) TFEU

Each Member State shall ensure that the 

principle of equal pay for male and 

female workers for equal work or work of 

equal value is applied.

The principle of equal pay



The gender pay gap

12% 



ÅPay discrimination

ÅPart-time work

ÅCare-related career breaks

ÅOccupational segregation

ÅGlass ceiling

The 'unexplained' gender pay gap 

accounts for two thirds of the gender 

pay gap in the EU Member States!

Root causes of the gender pay gap



Pay discrimination

Tackling the gender pay gap

Rationale of the new Pay Transparency Directive 2023/970:

Å Opacity of pay schemes and practices prevents effective application of equal pay 

measures

ÅPay transparency obligations can facilitate  enforcement  and activation by victims



A new ban on intersectional discrimination



What is intersectional (pay) 
discrimination?

Pay Transparency Directive, Art. 3(2)(e):

άŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ōŀǎŜŘ ƻƴ ŀ combination of sex and any other 

ground or grounds of discrimination protected under Directive 

нлллκпоκ9/ ƻǊ нлллκтуκ9/έ

European Institute for Gender Equality: 

άŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ǘƘŀǘ ǘŀƪŜǎ ǇƭŀŎŜ ƻƴ ǘƘŜ ōŀǎƛǎ ƻŦ ǎŜǾŜǊŀƭ ǇŜǊǎƻƴŀƭ 

grounds or characteristics/identities, which operate and interact  

with each other at the same time in such a way as to be 

inseparableέ



Intersectionality: a frame for analysis
Combahee River Collective (1977): 

the Ɉmajor systems of oppression are interlockingɉ and  Ɉ[t]he 

synthesis of these oppressions creates the conditions of our livesɉ

Kimberlé Crenshaw (1989): Ɉthe intersectional experience is greater 

than the sum of racism and sexismɉ. ɈAny analysis that does not take 

intersectionality into account cannot sufficiently address the 

particular manner in which Black women are subordinatedɉ.

European Institute for Gender Equality: 

an Ɉanalytical tool for studying, understanding and responding to the 

ways in which sex and gender intersect with other personal 

characteristics/identities, and how these intersections contribute to 

unique experiences of discriminationɉ



Intersectional pay discrimination: a vicious circle

Lack of visibility & 

data

Insufficient attention from 
public authorities and 

employers

Courts not fully equipped 

to redress it

Perpetuation



A practical handbook to address intersectional pay discrimination

ÅLawyers

ÅJudges

ÅEquality bodies

ÅLegislators & policymakers

ÅCivil society advocates

ÅEmployers and social 

partners 

How can the rules on pay 

transparency and the 

enforcement mechanisms 

in the PTD be used to 

tackle intersectional pay 

discrimination?

27 EU Member 

States, the three 

EEA countries and 

the United Kingdom



Examples of intersectional discrimination
French Cour de Cassation:

ÅMale flight attendant dismissed by airline for 

ǿŜŀǊƛƴƎ ά!ŦǊƛŎŀƴ ōǊŀƛŘǎ ƛƴ ŀ ōǳƴέ

ÅCourt: Airline dress code prohibiting men from 

wearing long hairstyles is direct discrimination 

based on physical appearance (a protected ground 

ƛƴ CǊŜƴŎƘ ƭŜƎƛǎƭŀǘƛƻƴύΣ ΨƭƛƴƪŜŘ ǿƛǘƘ ǎŜȄΩ

ÅAdovate General: gender-stereotypical 

ŜȄǇŜŎǘŀǘƛƻƴǎ ŎƻƴŎŜǊƴƛƴƎ ǿƻǊƪŜǊǎΩ ǇƘȅǎƛŎŀƭ 

ŀǇǇŜŀǊŀƴŎŜ ϧ άƛƴŘƛǊŜŎǘ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ǊŜƭŀǘŜŘ ǘƻ 

ώŜǘƘƴƛŎϐ ƻǊƛƎƛƴέ

See Marie Mercat -Bruns (2023), À la racine du mal : les tresses 

africaines, question de genre ou dɅorigine ? Revue de Droit du 

travail, p. 267.



Common issues in member states

ά{ƻƳŜ ǿƻƳŜƴ ŀǊŜ ǎǘǊǳŎǘǳǊŀƭƭȅ 

underrepresented in the labour market, 

often resulting from the intersection of 

gender with additional conditions of 

vulnerability or marginalisation such as 

belonging to an ethnic or religious 

ƳƛƴƻǊƛǘȅ ƻǊ ƘŀǾƛƴƎ ŀ ƳƛƎǊŀƴǘ ōŀŎƪƎǊƻǳƴŘέ

EU Gender Equality Strategy 2020-2025

Women wearing a 
headscarf

Roma women

Younger/Older 
women

Women w/ 

disabilities

Women w/migration 

background



Intersectional pay discrimination: selected examples
Å2024: 52 % of surveyed Black women experience being paid less than white 

colleagues in the same role & many turned down for promotion (Fawcett Society)

Å2020:  pay gap of 23.5 % between disabled women and non-disabled men (Close 

the gap)

2023: only 55 % of migrant women (born aborad) economically independent vs 72 

% of migrant men vs 73 % of all women and 86 % of all  men born in the 

Netherlands

Lack of adequate (disaggregated) equality data remains a major barrier to 

fully identifying and addressing intersectional pay inequalities



2. Identifying intersectional 
pay discrimination



ÅGendered forms of intersectional pay discrimination

ÅIntersections with race & ethnic origin, disability, sexual orientation, religion or beliefs, and age: what about Art. 

21 of EU Charter of Fundamental Rights?

ÅvǳŜǎǘƛƻƴ ƻŦ ǘǊŀƴǎǇƻǎƛǘƛƻƴΥ ΨŎƻƳōƛƴŀǘƛƻƴΩ  definition?

Å9ǳǊƻǇŜŀƴ tŀǊƭƛŀƳŜƴǘ ƘŀŘ ǇǊƻǇƻǎŜŘ ŀ ŘŜŦƛƴƛǘƛƻƴΥ ΨƛƴǘŜǊǎŜŎǘƛƻƴŀƭ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ƳŜŀƴǎ ŀ ǎƛǘǳŀǘƛƻƴ ƛƴ ǿƘƛŎƘ ƎǊƻǳƴŘǎ 

of discrimination prohibited [under EU secondary law] interact with each other at the same time in such a way as 

to be inseparable, producing distinct and specific forms ƻŦ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴΩΦ

Å¢ƻ ōŜ ŀŘŘǊŜǎǎŜŘ ōȅ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΩǎ DŜƴŘŜǊ 9ǉǳŀƭƛǘȅ {ǘǊŀǘŜƎȅ нлнс-2030?

Scope of the prohibition



Only 5 countries  ban intersectional discrimination  explicitly in their gender 

equality and/or anti-discrimination legislation: Austria, Belgium, Germany, 

Norway and Spain

16 countries  do not recognise intersectional  discrimination  explicitly in their 

gender equality and/or anti-discrimination legislation: Bulgaria, Cyprus, Czech 

Republic, Denmark, Finland, France, Hungary, Liechtenstein, Lithuania, 

Luxembourg, Latvia, Malta, the Netherlands, Slovakia, Sweden and the United 

Kingdom

9 countries  recognise some form of multiple  discrimination  (e.g. cumulative or 

additive) but have no explicit ban on intersectional discrimination: Croatia, 

Estonia, Greece, Iceland, Ireland, Italy, Poland, Portugal and Romania

Whatēs at stake in the definition?



Transposing the ban on intersectional discrimination

Effective transposition should:
ÅAmend national legislation to include an explicit ban on intersectional discrimination in 

accordance with the PTD

ÅIncluding precise definitions (e.g. The Netherlands)

ÅIntroduce procedural rules and remedies to facilitate ŀǇǇƭƛŎŀƴǘǎΩ task when bringing a claim 
of intersectional pay discrimination and eliminate undue legal or procedural obstacles (e.g. 
Ireland)

Recital (25) :
ᶻThis Directive should therefore clarify  that,  in  the context of gender-based pay 
discrimination,  it  should be possible to take such a combination into  account, thus 
removing any doubt that  may exist  in  this  regard under the existing  legal  framework 
and enabling national courts,  equality  bodies and other competent authorities  to 
take due account of any situation  of disadvantage arising  from intersectional  
discrimination... ᶼ



Requirements on pay transparency 

How can this help?

ÅwŜŎƛǘŀƭ онΥ ΨŀŘŘǊŜǎǎ intersectional discrimination  where non-transparent pay settings allow for discriminatory 

ǇǊŀŎǘƛŎŜǎ ƻƴ ǎŜǾŜǊŀƭ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ƎǊƻǳƴŘǎΩ

ÅAddress information  asymmetries that limit the bargaining power of applicants

ÅUseful to establish a comparator  in a case of intersectional pay discrimination 



Requirements on pay transparency 

ÅDiscriminatory decisions as regards pay in fact often intervene during career 

progression and such cumulative  disadvantage might be difficult  to identify and to link 

to intersectional discrimination. 

ÅBut in practice, such criteria should be vetted against deeply engrained implicit  bias 

and stereotypes to prevent any form of intersectional discrimination.



Article 7(1) PTD

Workers shall have the right to request and receive in writing, in accordance with 

paragraphs 2 and 4, information on their individual pay level and the average pay 

levels, broken down by sex, for categories of workers performing the same work as 

them or work of equal value to theirs.

Requirements on pay transparency 

ÅKey to establishing an appropriate comparator  for the purpose of identifying and 

challenging gender-based pay discrimination

ÅImportant limitation : it does not require employers to provide information beyond a 

breakdown by sex  limits data intersectional pay discrimination  ŎǳǊǘŀƛƭǎ ǿƻǊƪŜǊǎΩ ŀƴŘ 

ǇǊŀŎǘƛǘƛƻƴŜǊǎΩ ŀōƛƭƛǘȅ ǘƻ ƛŘŜƴǘƛŦȅ ŀƴŘ ŎƘŀƭƭŜƴƎŜ ƛƴǘŜǊǎŜŎǘƛƻƴŀƭ Ǉŀȅ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ



wŜŎƛǘŀƭ нрΥ !ƭǘƘƻǳƎƘ άŀƴ ƛƴǘŜǊǎŜŎǘƛƻƴŀƭ ŀǇǇǊƻŀŎƘ ƛǎ ƛƳǇƻǊǘŀƴǘ ŦƻǊ 

ǳƴŘŜǊǎǘŀƴŘƛƴƎ ŀƴŘ ŀŘŘǊŜǎǎƛƴƎ ǘƘŜ ƎŜƴŘŜǊ Ǉŀȅ ƎŀǇέΣ άǘƘƛǎ ŎƭŀǊƛŦƛŎŀǘƛƻƴ 

ǎƘƻǳƭŘ ƴƻǘ ŎƘŀƴƎŜ ǘƘŜ ǎŎƻǇŜ ƻŦ ŜƳǇƭƻȅŜǊǎΩ ƻōƭƛƎŀǘƛƻƴǎ ƛƴ ǊŜƎŀǊŘ ǘƻ 

the pay transparency measures ǳƴŘŜǊ ǘƘƛǎ 5ƛǊŜŎǘƛǾŜέΦ 

!ǊǘΦ оόоύΥ ǘƘŜ ōŀƴ ƻƴ ƛƴǘŜǊǎŜŎǘƛƻƴŀƭ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ άshall not entail 

additional obligations on employers  to gather data  as referred to in 

this Directive with regard to protected grounds of discrimination other 

ǘƘŀƴ ǎŜȄέΦ

NB: minimum harmonisation   MS can adopt more favourable 

provisions

Disaggregated pay data: the limits of the PTD



Reporting obligations
Article  9 PTD: reporting  obligations  & publicity  facilitate  Ɉan overall  picture  of  gender  differences  in pay in the  

organisation,  e.g. the  distribution  of  workers  by gender  in the  quartile  pay bands  informs  on the  proportion  

of  women  in the  highest/lowest  paid  positionsɉ (explanatory  memorandum)

Åthe gender pay gap

Åthe gender pay gap in complementary or variable 

components

Åthe median gender pay gap

Åthe median gender pay gap in complementary or 

variable components

Åthe proportion  of female and male workers receiving 

complementary or variable components

Åthe proportion  of female and male workers in each 

quartile pay band

Åthe gender pay gap between workers by categories of 

workers broken down by ordinary basic wage or 

salary and complementary or variable components

Source: Sara Benedi Lahuerta & Laura Carlson, Pay Transparency Directive, in 

Christina Hiessl, EU Labour Law: A Commentary (Kluwer, 2025)



if

difference in the average pay level between female and male workers җ р ҈ ƛƴ ŀƴȅ ŎŀǘŜƎƻǊȅ ƻŦ ǿƻǊƪŜǊǎ

the employer has not justified such a difference in the average pay level on the basis of objective, gender-neutral 

criteria

the employer has not remedied such an unjustified difference in the average pay level within six months of the date of 

submission of the pay reporting

Joint pay assessment
Article  10 PTD: a joint  pay assessment  shall  be carried  out  in order  to  identify,  remedy  and prevent  

differences  in pay between  female  and male  workers  which  are not  justified  on the  basis of  objective,  gender -

neutral  criteria

These new reporting  obligations  do  not  include  requirements  to  disaggregate  gender -related  

data  along  other  lines  of  discrimination   limits  the  information  resources  that  practitioners  

can rely  on to  identify  and establish  cases of  intersectional  pay discrimination  

//  combine  w/  country -wide  equality  data  broken  down  by economic  sector?



Intersection with data protection laws
Article  12 PTD: Ɉto the extent  that  any information  provided  pursuant  to measures  taken 

under  Articles 7, 9, and 10 involves the processing  of personal  data, it shall be provided  in 

accordance with  Regulation  (EU) 2016/679" (GDPR)

Personal  data : Ɉany information  relating  to an identified  or identifiable  natural  person  

(Ɉdata subjectɉ); an identifiable  natural  person  is one who can be identified,  directly  or 

indirectly,  in particular  by reference  to an identifier  such as a name, an identification  

number,  location  data, an online  identifier  or to one or more  factors  specific to the 

physical, physiological,  genetic, mental,  economic,  cultural  or social identity  of that  natural  

personɉ (Art 1(1) GDPR

Art . 9(1) GDPR: the  processing  of  sensitive  categories  of  Ɉpersonal data  revealing  

racial or ethnic  origin,  political  opinions,  religious  or philosophical  beliefs, or trade  union  

membership,  and the processing  of genetic data, biometric  data for  the purpose  of 

uniquely  identifying  a natural  person,  data concerning  health  or data concerning  a 

natural  personɅs sex life or sexual orientationɉ is prohibited



Intersection with data protection laws

But : 

ÅArt . 9(2)(g) GDPR allows  when  Ɉprocessing is necessary for  reasons  of  

substantial  public  interest , on the  basis of  Union  or  Member  State law 

which  shall  be proportionate  to  the  aim  pursued,  respect  the  essence of  

the  right  to  data  protection  and provide  for  suitable  and specific  measures  

to  safeguard  the  fundamental  rights  and the  interests  of  the  data  subjectɉ

ÅArt . 9(2)(b): Ɉprocessing is necessary for  the  purposes  of  carrying  out  the  

obligations  and  exercising  specific  rights  of  the  controller  or  of  the  

data  subject  in  the  field  of  employment  and  social  security  and  social  

protection  law  in so far  as it  is authorised  by Union  or  Member  State law 

or  a collective  agreement  pursuant  to  Member  State law providing  for  

appropriate  safeguards  for  the  fundamental  rights  and the  interests  of  the  

data  subjectɉ



Monitoring and awareness-raising
Article 29(3)(a) of the PTD:

άaŜƳōŜǊ {ǘŀǘŜǎ ǎƘŀƭƭ ŜƴǎǳǊŜ ǘƘŀǘ ǘƘŜ ǘŀǎƪǎ ƻŦ ǘƘŜ monitoring body  ƛƴŎƭǳŘŜΧ ǊŀƛǎƛƴƎ ŀǿŀǊŜƴŜǎǎ ŀƳƻƴƎ ǇǳōƭƛŎ ŀƴŘ 

private undertakings and organisations, the social partners and the public to promote the principle of equal pay 

and the right to pay transparency, including by addressing intersectional discrimination in relation to equal pay 

for equal work or work of equal valueΦέ

This provision could be used as a basis for  combining gender-related  pay data from  individual  employers 

with  other  sources of equality  data involving other  vectors of discrimination , thus highlighting intersections 

between forms of pay discrimination.

NB: when an equality  body  Article 16(2) of the Directives on Standards for  Equality Bodies requiresthat  

άŜǉǳŀƭƛǘȅ bodies may conduct independent surveys concerning ŘƛǎŎǊƛƳƛƴŀǘƛƻƴέ



3. Establishing and proving 
intersectional pay 

discrimination



Constructing a case of 
intersectional pay 
discrimination 

!ǇǇƭƛŎŀƴǘǎΩ ƭŀǿȅŜǊǎ άŦƛƭώŜϐ ǿƛŘŜ-

ranging claims alleging discrimination 

on multiple levels ς a strategy akin to 

άǘƘǊƻǿƛƴƎ ŀ ǇƭŀǘŜ ƻŦ ǎǇŀƎƘŜǘǘƛ ŀǘ ǘƘŜ 

ǿŀƭƭ ǘƻ ǎŜŜ ǿƘŀǘ ǎǘƛŎƪǎέΩ ŀƴŘ 

ǊŜŎƻƳƳŜƴŘŜŘ ǘƘŀǘ ƭŀǿȅŜǊǎ ΨŦƻŎǳǎώŜϐ 

on the essence of the discrimination 

instead of [putting forward] 

allegations collected from the broad 

menu of employment discrimination 

ƻǇǘƛƻƴǎάSource: Michael Bologna, 'Judges Warn Employment 

Lawyers Against Motions for Dismissal, Summary Judgment' 

(12 April 2002) 19 BNA's Employment Discrimination Report 

citing federal district court judge Ruben Castillo of the 

Northern District of Illinois.



Recital 25, the PTD:

ΨŜƴŀōƭώŜǎϐ ƴŀǘƛƻƴŀƭ ŎƻǳǊǘǎΣ Ŝǉǳŀƭƛǘȅ ōƻŘƛŜǎ ŀƴŘ ƻǘƘŜǊ ŎƻƳǇŜǘŜƴǘ ŀǳǘƘƻǊƛǘƛŜǎ ǘƻ ǘŀƪŜ ŘǳŜ ŀŎŎƻǳƴǘ ƻŦ 

any situation of disadvantage arising from intersectional discrimination, in particular for 

substantive and procedural  purposes, including to recognise the existence of discrimination, to 

decide on the appropriate comparator , to assess the proportionality  and to determine, where 

relevant, the level of compensation awarded or penalties ƛƳǇƻǎŜŘΦΩ

Constructing a case of intersectional pay discrimination 

Collective  claims could be a useful route to tackle intersectional pay discrimination 

practices: equality bodies and ǿƻǊƪŜǊǎΩ representatives can bring claims on behalf 

of or supporting several workers when workers are facing discrimination  on 

multiple  grounds which can be difficult  to disentangle (explanatory memorandum, 

pt 34)


