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The principle of equal pay

Article 157(1) TFEU

Each Member State shall ensure that the

principle of equal pay for male and
female workers for equal work or work of

equal value is applied.




The gender pay gap

UNION
12%




Root causes of the gender pay gap

A Pay discrimination

A Part-time work

A Care-related career breaks
A Occupational segregation

A Glass ceiling

The 'unexplained’ gender pay gap
accounts for two thirds of the gender
pay gap in the EU Member States!
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Tackling the gender pay gap

ENFORCEMENT
GAP

Pay discrimination

Rationale of the new Pay Transparency Directive 2023/970:
A Opacity of pay schemes and practices prevents effective application of equal pay
measures
A Pay transparency obligations can facilitate enforcement and activation by victims



A new ban on intersectional discrimination

Article 3

Definitions

2. For the purposes of this Directive, discrimination includes:

intersectional discrimination)) which 1s discrimination based on a combination of sex and any other ground or grounds of
iscrimination protected yslier Directive 2000/43/EC or 2000/78/EC.
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What is intersectional (pay)s
discrimination? '\

European Institute for Gender Equality:

“discrimination that takes place on the basis of several personal
grounds or characteristics/identities, which operate and interact
with each other at the same time in such a way as to be
inseparable”

Pay Transparency Directive, Art. 3(2)(e):
“discrimination based on a combination of sex and any other

ground or grounds of discrimination protected under Directive
2000/43/EC or 2000/78/EC"



Intersectionality: a frame for analysis

Combahee River Collective (1977):
the 3major systems of oppression are
synthesi s of these oppressions creat

Ki mberl & Cr ens3htahwe (iln98e9r)s:ect i onal exp
than the sum of racism and sexIi S mj
Intersectionality into account cannot sufficiently address the

particular manner 1 n which Bl ack wom

European Institute for Gender Equality:

an Janalytical tool for studyi ng, un .
ways In which sex and gender intersect with other personal
characteristics/identities, and how these intersections contribute to

uni que experiences of discriminati on:




Intersectional pay discrimination: a vicious circle

Lack of V|3|b|l|ty &
data
InsufﬂClent attention from
Perpetuation publlc authorities and
employers

Courts not fully equipped
to redress it



A practical handbook to address intersectional pay discrimina

roe -

_OVO
L&J
A Lawyers
A Judges
A Equality bodies
A Legislators & policymakers
A Civil society advocates

A Employers and social
partners

TooL gox

How can the rules on pay
transparency and the
enforcement mechanisms
iIn the PTD be used to
tackle intersectional pay
discrimination”?

¥
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W Stes

27 EU Member
States, the three

EEA countries and
the United Kingdom



Examples of intersectional discrimination

French Cour de Cassation:

A Male flight attendant dismissed by airline for
wearing “African braids in a bun”

A Court: Airline dress code prohibiting men from
wearing long hairstyles is direct discrimination
based on physical appearance (a protected ground
in French legislation), ‘linked with sex’

A Adovate General: gender-stereotypical
expectations concerning workers’ physical
appearance & “indirect discrimination related to
[ethnic] origin”

" .

africai nes,
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See Marie Mercat -Bruns (2023), A la racine du mal : les tresses

guestion

de genre
travail, p. 267.
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Common i1ssues In member states

Women wearing a
headscarf

"Some women are structurally /
underrepresented in the labour market,

often resulting from the intersection of

gender with additional conditions of

Roma women

vulnerability or marginalisation such as QQQ Younger/Older
belonging to an ethnic or religious
minority or having a migrant background” N Women w/

disabilities

EU Gender Equality Strategy 2020-2025

Women w/migration
background




Intersectional pay discrimination: selected example

A 2024: 52 % of surveyed Black women experience being paid less than white
colleagues in the same role & many turned down for promotion (Fawcett Society)

A 2020: pay gap of 23.5 % between disabled women and non-disabled men (Close
the gap)

2023: only 55 % of migrant women (born aborad) economically independent vs 72
7% of migrant men vs /3 % of all women and 86 % of all men born in the
Netherlands

Lack of adequate (disaggregated) equality data remains a major barrier to
fully identifying and addressing intersectional pay inequalities
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Scope of the prohibition

Article 3
Definitions

2. For the purposes of this Directive, discrimination includes:

intersectional discrimination, which 1s discrimination based on a combination of sex and any other ground or grounds of
discrimination protected under Directive 2000/43/EC or 2000/78/EC.—

A Gendered forms of intersectional pay discrimination

A Intersections with race & ethnic origin, disability, sexual orientation, religion or beliefs, and age: what about Art.
21 of EU Charter of Fundamental Rights?

A Question of transposition: ‘combination’ definition?

A European Parliament had proposed a definition: ‘intersectional discrimination means a situation in which grounds
of discrimination prohibited [under EU secondary law] interact with each other at the same time in such a way as
to be inseparable, producing distinct and specific forms of discrimination’.

A To be addressed by European Commission’s Gender Equality Strategy 2026-20307



What és at stake I n t he

* Only 5 countries ban intersectional discrimination explicitly in their gender

equality and/or anti-discrimination legislation: Austria, Belgium, Germany,
Norway and Spain

gender equality and/or anti-discrimination legislation: Bulgaria, Cyprus, Czech
Republic, Denmark, Finland, France, Hungary, Liechtenstein, Lithuania,
_uxembourg, Latvia, Malta, the Netherlands, Slovakia, Sweden and the United
Kingdom

ﬂ * 16 countries do not recognise intersectional discrimination explicitly in their

* 9 countries recognise some form of multiple discrimination (e.g. cumulative or
additive) but have no explicit ban on intersectional discrimination: Croatia,
Estonia, Greece, Iceland, Ireland, ltaly, Poland, Portugal and Romania



Transposing the ban on intersectional discriminatic

Recital (29:

z2 T h Directive should therefore clarify that, in the context of genderbasedpay
discrimination, it should be possible to take sucha combinationinto account, thus

removingany doubt that mayexist |
and enabling national courts, equ

n this regard underthe existing legal framework
ality bodies and other competentauthorities to

take due account of any situation of disadvantage arising from intersectional

discrimination... 2

Effective transposition should:

accordance with the PTD

e

A Amend national legislation to include an explicit ban on intersectional discrimination in

= A Including precise definitions (e.g. The Netherlands)

A Introduce procedural rules an

d remedies to facilitate applicants’ task when bringing a claim

of intersectional pay discrimination and eliminate undue legal or procedural obstacles (e.g.

lreland)



Requirements on pay transparency

Article 5
Pay transparency prior to employment
1. Applicants for employment shall have the right to receive, from the prospective employer, information about:
(a) the initial pay or its range, based on objective, gender-neutral criteria, to be attributed for the position concerned; and
(b) where applicable, the relevant provisions of the collective agreement applied by the employer in relation to the position.

Such information shall be provided in a manner such as to ensure an informed and transparent negotiation on pay, such as in a
published job vacancy notice, prior to the job interview or otherwise.

2. An employer shall not ask applicants about their pay history during their current or previous employment relationships.
—

3. Employers shall ensure that job vacancy notices and job titles are gender-neutral and that recruitment processes are led in a non-
discriminatory manner, in order not to undermine the right to equal pay for equal work or work of equal value (the ‘right to equal pay”).

How can this help?

A Recital 32: ‘address intersectional discrimination where non-transparent pay settings allow for discriminatory
practices on several discrimination grounds’

A Address information asymmetries that limit the bargaining power of applicants

A Useful to establish a comparator in a case of intersectional pay discrimination



Requirements on pay transparency

Article 6
Transparency of pay setting and pay progression policy

1. Employers shall make easily accessible to their workers the criteria that are used to determine workers’ pay, pay levels and pay
progression. Those criteria shall be objective and gender neutral.

2. Member States may exempt employers with fewer than 50 workers from the obligation related to the pay progression set out in
paragraph 1.

A Discriminatory decisions as regards pay in fact often intervene during career
progression and such cumulative disadvantage might be difficult to identify and to link
to intersectional discrimination.

A But in practice, such criteria should be vetted against deeply engrained implicit bias
and stereotypes to prevent any form of intersectional discrimination.



Requirements on pay transparency

Article 7(1) PTD
Workers shall have the right to request and receive in writing, In accordance with
paragraphs 2 Information on their individual pay level and the average pay
levels, broken down by seX, for categories of workers performing the same work as
em or work of equal value to theirs.

A Key to establishing an appropriate comparator for the purpose of identifying and
challenging gender-based pay discrimination

A Important limitation: it does not require employers to provide information beyond a
breakdown by sex limits data intersectional pay discrimination curtails workers’ and
practitioners’ ability to identify and challenge intersectional pay discrimination




Disaggregated pay data: the limits of the PTD

Recital 25: Although “an intersectional approach is important for
understanding and addressing the gender pay gap”, “this clarification
should not change the scope of employers’ obligations in regard to

the pay transparency measures under this Directive”.

Art. 3(3): the ban on intersectional discrimination “shall not entail
additional obligations on employers to gather data as referred to in
this Directive with regard to protected grounds of discrimination other
than sex”.

NB: minimum harmonisation MS can adopt more favourable
provisions




Reporting obligations

Article 9 PTD: reporting obligations & publicity facilitate 3 a averall picture of gender differences in pay in the
organisation, e.g. the distribution of workers by gender in the quartile pay bands informs on the proportion
of women iIn the highest/lowest paid p o s | t (ex@lanatpry memorandum)

A the gender pay gap

Athe gender pay gap in complementary or variable
components

A the median gender pay gap

Athe median gender pay gap in complementary or
variable components

A the proportion of female and male workers receiving
complementary or variable components

A the proportion of female and male workers in each
quartile pay band

A the gender pay gap between workers by categories of
workers broken down by ordinary basic wage or
salary and complementary or variable components

Table 1 Entry into Force and Minimum Reporting Periods According to
Employer Size

—

Employer Size Entry into Force Minimum Reporting Period
250+ workers 7 June 2027 Every year .
150-249 workers 7 June 2027 Every 3 years

100-149 workers 7 June 2031 Every 3 years

99 workers or less Not compulsory None (voluntary)

Source: Sara Benedi Lahuerta & Laura Carlson, Pay Transparency Directive, in
Christina Hiessl, EU Labour Law: A Commentary (Kluwer, 2025)



Joint pay assessment

Article 10 PTD: a joint pay assessment shall be carried out in order to identify, remedy and prevent

differences in pay between female and male workers which are not justified on the basis of objective, gender -

neutral criteria ¢
|

difference in the average pay level between female and male workers > 5 % in any category of workers
w
the employer has not justified such a difference in the average pay level on the basis of objective, gender-neutral
criteria
w
the employer has not remedied such an unjustified difference in the average pay level within six months of the date of
submission of the pay reporting

These new reporting obligations do not include requirements to disaggregate gender -related

'/_ data along other lines of discrimination limits the information resources that practitioners
\. can rely on to identify and establish cases of intersectional pay discrimination
/[ combine w/ country -wide equality data broken down by economic sector?



Intersection with data protection laws

Article 12 PTD: 3 tthe extent that any information provided pursuant to measures taken
under Articles 7,9, and 10 involves the processing of personal data, it shall be provided in
accordance with Regulation (EU)2016/679" (GDPR)

Personal data : 3 a nmniprmation relating to an identified or identfiable natural person
( 3dat ) ;em identihable natural person is one who can be identified, directly or
indirectly, in particular by reference to an identifier such as a name, an identification
number, location data, an online identifier or to one or more factors specific to the
physical, physiological, genetic, mental, economic, cultural or social identity of that natural
p er s(Aatl{l) GDPR

Art . 9(1) GDPR the processing of sensitive categories of 3 p e r s data arévealing
racial or ethnic origin, political opinions, religious or philosophical beliefs, or trade union
membership, and the processing of genetic data, biometric data for the purpose of
uniquely identifying a natural person, data concerning health or data concerning a
natural p e r s sexilifA sr sexualo r | e n tisgrohibited i




Intersection with data protection laws

But:
AArt. 9(2)(g) GDPR allows when 3 pr o c e s qécessary for reasons of
substantial public interest , on the basis of Union or Member State law
which shall be proportionate to the aim pursued, respect the essence of
the right to data protection and provide for suitable and specific measures
to safeguard the fundamental rights and the interests of the datas ub | ect j - —

AArt. 9(2)(b): 3 p r o c eis secessgry for the purposes of carrying out the
obligations and exercising specific rights of the controller or of the
data subject In the field of employment and social security and social
protection law In so far as it is authorised by Union or Member State law
or a collective agreement pursuant to Member State law providing for
appropriate safeguards for the fundamental rights and the interests of the
datasubj ect i



Monitoring and awarenesssing

Article 29(3)(a) of the PTD:

"Member States shall ensure that the tasks of the monitoring body include... raising awareness among public and
private undertakings and organisations, the social partners and the public to promote the principle of equal pay
and the right to pay transparency, including by addressing intersectional discrimination in relation to equal pay
for equal work or work of equal value.”

This provision could be used as a basis for combining gender-related pay data from individual employers
< ) with other sources of equality data involving other vectors of discrimination, thus highlighting intersections

between forms of pay discrimination.
NB: when an equality body Article 16(2) of the Directives on Standards for Equality Bodies requiresthat
“equality bodies may conduct independent surveys concerning discrimination”
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Constructing a case of
Intersectional pay
discrimination

Applicants’ lawyers “fille] wide-
ranging claims alleging discrimination
on multiple levels - a strategy akin to
“throwing a plate of spaghetti at the
wall to see what sticks”" and
recommended that lawyers ‘focusle]
on the essence of the discrimination
instead of [putting forward]
allegations collected from the broad
menu of employment discrimination

Source: Michael Bologna, 'Judges Warn Employment options“

Lawyers Against Motions for Dismissal, Summary Judgment'
(12 April 2002) 19 BNA's Employment Discrimination Report
citing federal district court judge Ruben Castillo of the
Northern District of lllinois.



Constructing a case of intersectional pay discriminatio

Recital 25, the PTD:
‘enablles] national courts, equality bodies and other competent authorities to take due account of



