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“Work-life balance”. 50 years anniversary

* 1974 Social Action Plan : the need to “ensure that the family responsibilities of
all concerned may be reconciled with their jobs aspirations”

Secondary legislation Soft Law CJEU Case-law
i . X i * C-177/88 (Dekker) - refusal to employ because of
Directive 76/207 -> Directive 2006/54 pregnancy
o .
Directive 79/7 (social security) 1992 (Chlldca're * C-421/92 (Habermann-Bertelmann) - pregnancy of
recommendatlon) worker in night work - statutory prohibition of night

k
Directive 86/378 (equal treatment social security) wor
* (C-243/95 (Hill and Stapleton) - job sharing for
Directive 86/613 (equal treatment self-employed) ->Directive 2010/41 women

* C-232/09 (Danosa) - pregnant worker protection for

Directive 92/85 (pregnancy protection) dismissed board member:

Directive 96/34 (parental leave) -> Directive 2010/18

“That conclusion is supported, moreover, by the principle of
equality between men and women enshrined in Article 23 of

. . . the Charter, in accordance with which that equality must be
Dlrectlve 2004/1 13 (QOOdS and serwces) ensured in all areas, including employment, work and pay.”




Legal basis and considerations

CHARTER OF FUNDAMENTAL RIGHTS OF THE
EUROPEAN UNION

(2012fC 326/02)

Article 23
Equality between women and men

Equality between women and men must be ensured in all areas, including employment, work and
pay.

The principle of equality shall not prevent the maintenance or adoption of measures providing for
specific advantages in favour of the under-represented sex.

Article 33
Family and professional life

1. The family shall enjoy legal, economic and social protection.

2. To reconcile family and professional life, everyone shall have the right to protection from
dismissal for a reason connected with maternity and the right to paid maternity leave and to parental
leave following the birth or adoption of a child.

Treaty on the Functioning of the European Union

Article 153
(ex Article 137 TEC)

1. With a view to achieving the abjectives of Article 151, the Union shall support and complement the activities of
the Member States in the following fields:

(a) improvement in particular of the working environment to protect workers' health and safety;
(b) working conditions;

(c) social security and social protection of workers;

(d) protection of workers where their employment contract is terminated;

(e) the information and consultation of workers;

(f) representation and collective defence of the interests of workers and employers, including co-determination,
subject to paragraph 5;

(g) conditions of employment for third-country naticnals legally residing in Union territory;

(h) the integration of persons excluded from the labour market, without prejudice to Article 166;

(1) equality between men and women with regard to labour market opportunities and treatment at work;

(J) the combating of social exclusion;

(k) the modernisation of social protection systems without prejudice to point (c).

o . ”rreatyon Ea;mpean Union

Artice 3

{ex Article 2 TE)
1. The Union's aim is to promate peace, its values and the well-being of its peopies.
zrmumwwmmmmvhm security and

fronters, persons Is ensured in
‘controls, asylum, immigration and the prevention and combating of crime.

3. The Union shal establish an internal maricet. It shal work for the sustainabl Europe based . and price stability;
nighly aiming at progress, and a high level of protection and improvement of the quality of the
environment. It shall promote scientific and technological advance.

o Justice and protecB5n, eqUAITY Between women and men, solidarity between

1tshal nd
‘generations and protetion of the rights of the child.

Net of protection: where are we?

Equal treatment (self-
employed)
Directive 2010/41

Parental leave

Paternity leave (NEW)
Carers’ leave (NEW)

Force majeure leave (NEW)

Flexible working arrangements




Pregnancy protection directive 92/85

* Formal primary aim (health and safety at work) (Art. 118 a EEC)

* Personal scope
P Scope of protection: workers

within meaning of EU law
(i.e. civil servants incl.)

* Pregnant worker / worker and job seeker

* Worker who has recently given birth

* Worker who is breastfeeding
* Director of publicly owned company - ‘pregnant worker' (C-232/09 Danosa)

* Not covered - self-employed (C-5/12 Betriu Montul)

* Not covered - Women in vitro fertility (early) treatment (C-506/06 Mayr)

* Not covered - adoptive mother (C-167/12 C. D. and C-363/12 Z. v A Government Department)

Pregnancy directive 92/85

* Assessment of any risks to the safety * Maternity leave (Art. 8):
and health (Art. 4)
* 14 weeks

* Information about assessment (Art. 4 (2) « min 2 weeks of compulsory (?) leave

* Temporary adjustment or transfer (Art. 5) « Pay protection (Art 11 (3)) - pay or allowance
Prohibition of performance in case of * Equal to sick leave

exposure (Art. 6)
* qualification period not longer than 12 months
Prohibition of night work (Art. 7)
* Prohibition of dismissal (Art 10)

Protection of pay (Art. 11 (1
pay ( (M) * Direct effect (C-438/99 Jimenez Melgar)

Time of for ante-natal examinations with

pay (Art 9) * Exception: no causal link (C-103/16 Porras

Guisado)




Great national varieties in WLB approaches

¢ Complex national systems of pregnancy, maternity paternity protection and promotion of
reconciliation

* Not systematic EU approach - at national level there are several types of leave, types of time-off
and different working time arrangements

¢ Different national measures (combinations) - national approach differences (distinction of
concepts):

* Maternity 1.Scope

* Paternity \ 2 Entitlements

- 7 3.Preconditions
* Time-off 4.Level of payments

Objectives of WLB directive

(16) This Directive lays down minimum requirements related to paternity leave, parental leave and carers' leave, and to flexible
working arrangements for workers who are parents, or carers. By facilitating the reconciliation of work and family life for
such parents and carers, this Directive should contribute to the Treaty-based goals of equality between men and women
with regard to labour market opportunities, equal treatment at work and the promotion of a high level of employment in the

Union.

(34) In order to encourage workers who are parents, and carers to remain in the work force, such workers should be able to
adapt their working schedules to their personal needs and preferences. To that end and with a focus on workers' needs, they
have the right to request flexible working arrangements for the purpose of adjusting their working patterns, including,
where possible, through the use of remote working arrangements, flexible working schedules, or a reduction in working

hours, for the purposes of providing care.




DIRECTIVE (EU) 2019/1158 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 20 June 2019
on work-life balance for parents and carers and repealing Council Directive 2010/18/EU

1. Modernising some existing rights

1. Right to parental leave

2. Right to request flexible working arrangements Novel approaches (addresses):

3. Time-off force majeure?

2. Creating new rights:
1. Paternity leave

2. Carers’ leave

Personal scope

Article 2

Scope

This Directive applies to all workers, men and women, who have an employment contract or employment relationship
as defined by the law, collective agreements or practice in force in each Member State, taking into account the case-law

of the Court of Justice.

Workers with
employment contract

Part-time workers (+)
Fixed-term contract workers (+) - Employee under national law of MS?

Temporary workers (+) . L . o
Workers within meaning of CJEU? 0 corvants? Yes: C-174116 (H v. Berlin

‘False’ self-employment?
Platform workers?

2. The reference to working days in Articles 4 and 6 shall be understood as referring to the full-time working pattern,
as defined in the Member State in question.

Possible Pro rata temporis A worker's entitlement to leave may be ime, in accordance with the
principle working pattern specified in the worker's contract of employment or employment relationship.
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Paternity leave

(2) ‘paternity leave’ means leave from work for fathers or, where and insofar as recognised by national law, for
equivalent second parents, on the occasion of the birth of a child for the purposes of providing care;

Article 4
Paternity leave

1. Member States shall take the necessary measures to ensure that fathers or, where and insofar as recognised by
Min 10 work days national law, equivalent second parents, have the right to paternity leave of 10 working days that is to be taken on the

occasion of the birth of the worker’s child. Member States may determine whether to allow paternity leave to be taken
When? partly before or only after the birth of the child and whether to allow such leave to be taken in flexible ways.

2. The right to paternity leave shall not be made subject to a period of work qualification or to a length of service

Regardless qualification e
qualification.

or length of service
3. The right to paternity leave shall be granted irrespective of the worker’s marital or family status, as defined by

Regardless of a family status - .
national law.

Allowance: Article 8 (2) of the Directive: payment or allowance shall guarantee an income at least
equivalent to that which the worker concerned would receive in the event of a break in the worker's

activities on grounds connected with the worker's state of health.

Member States may make the right to a payment or an allowance subject to periods of previous
But: employment, which shall not exceed six months immediately prior to the expected date of
the birth of the child.

11
C-129/20 XI v. Luxembourg -
employee can be unempl 039/ ed b) ‘[;})laa:eg}tl?lldl.eave' means leave from work for parents on the grounds of the birth or adoption of a child to take care of
in the moment of birth . :
Article 5

Parental leave

Duration - min 4 months 1. Member States shall take the necessary measures to ensure that each worker has an individual right to parental
leave of four months that is to be taken before the child reaches a specified age, up to the age of eight, to be specified by
each Member State or by collective agreement. That age shall be determined with a view to ensuring that each parent is

Up to 8 years of age able to exercise their right to parental leave effectively and on an equal basis.

2. Member States shall ensure that two months of parental leave cannot be transferred.

2 months untransferable
. . 3. Member States shall establish a reasonable period of notice that js to be given by workers to employers where they
Reasonable period of notice exercise their right to parental leave. In doing so, Member States shall take into account the needs of both the employers

and the workers.
4. Member States may make the right to parental length of

Work qualification service qualification, which shall not exceed one year. In the case of successive fixed-term contracts within the meaning
of Council Directive 1999/70/EC (*) with the same employer, the sum of those contracts shall be taken into account for

up to 1 year allowed the purpose of calculating the qualifying period.

5. Member States may establish the circumstances in which an employer, following consultation in accordance with

Postponement on basis national law, collective agreements or practice, is allowed to postpone the granting of parental leave for a reasonable

of employer’s needs period of time on the grounds that the taking of parental leave at the time requested would seriously disrupt the good
functioning of the employer. Employers shall provide reasons for such a postponement of parental leave in writing.
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Parental leave 2

Flexibility in taking 6. Member States shall take the necessary measures to ensure that workers have the right to request that they take
Of parental leave parental leave in flexible ways. Member States may specify the modalities of application thereof. The employer shall
consider and respond to such requests, taking into account the needs of both the employer and the worker. The
employer shall provide reasons for any refusal to accede to such a request in writing within a reasonable period after the

Workers request
request.

7. Member States shall take the necessary measures to ensure that when considering requests for full-time parental
Flexibility prior leave, employers shall, prior to any postponement in accordance with paragraph 5, offer, to the extent possible, flexible
ways of taking parental leave pursuant to paragraph 6.

postponement

i 8. Member States shall assess the need for the conditions of access to and the detailed arrangements for the
Adoptive parents, application of parental leave to be adapted to the needs of adoptive parents, parents with a disability and parents with
parents with disability children with a disability or a long-term illness.

parents with disabled or
long-term ill people

Allowance (Article 8 (3) of the Directive): With regard to parental leave as referred to in Article 5(2),
such payment or allowance shall be defined by the Member State or the social partners and shall
be set in such a way as to facilitate the take-up of parental leave by both parents.

13

Carers’ leave

(c) ‘carers’ leave’ means leave from work for workers in order to provide personal care or support to a relative, or to
a person who lives in the same household as the worker, and who is in need of significant care or support for
a serjous Trredicat-reasoras defined-by-each Member State;

(d) ‘carer’ means a worker providing personal care or support to a relative, or to a person who lives in the same
houschold as the worker, and who is in need of significant care or support for a_serious medical reason, as defined

] by each Member State;

Relative

(e) ‘relative’ means a worker's son, daughter, mother, father, spouse or, where such partnerships are recognised by

From the same household national law, partner in civil partnership;

How many carers? Article 6

How many relatives?
Carers’ leave

1. Member States shall take the necessary measures to ensure that each worker has the right to carers’ leave of five
working days per year. Member States may determine additional details regarding the scope and conditions of carers'
leave in accordance with national law or practice. The use of that right may be subject to appropriate substantiation, in
accordance with national law or practice.

Min? 5 days per annum

Allocation - MS

2. Member States may allocate carers' leave on the basis of a reference period other than a year, per person in need of
care Or SUpport, or per case.

N.B.: Nothing about allowance or payment
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Time off - force majeure

Article 7

a) force majeure Time off from work on grounds of force majeure

b) urgent

c) Family reasons Member States shall take the necessary measures to ensure that each worker has the right to time off from work on

d) lliness or accident grounds of force majeure for urgent family reasons in the case of illness or accident making the immediate attendance of
the worker indispensable. Member States may limit the right of each worker to time off from work on grounds of force
majeure to a certain amount of time each year or by case, or both.

No rules on duration

Per worker, per beneficiary or per family?
In practice: family rights are often used by women

* No rules on qualifying conditions (eg. periods)

* No rules on payment
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Flexible working time arrangements

(f) ‘flexible working arrangements’ means the possibility for workers to adjust their working patterns, including through
the use of remote working arrangements, flexible working schedules, or reduced working hours.

FWTA: Article 9
a) reduced hours (part-time?);
b) Flexible schedule

c) Remote (distance) work

Flexible working arrangements

d) Etc? 1. Member States shall take the necessary measures to ensure that workers with children up to a specified age, which
) Etc? shall be at least eight years, and carers, have the right to request flexible working i The
duration of such flexible working arrangements may be subject to a reasonable limitation.

2. Employers shall consider and respond to requests for flexible working arrangements as referred to in paragraph 1
within a reasonable périod ol fime, taglng into account the needs of both the employer and the worker. Employers shall
provide reasons for any refusal of such a request or for any postponement of such arrangements.

Reasons - caring purposes

Child - up to 8 years

Entitlement to “ask”? 3. When flexible working arrangements as referred to in paragraph 1 are limited in duration, the worker shall have
the right to return to the original working pattern at the end of the agreed period. The worker shall also have the right
The right to return to request to return to the original working pattern before the end of the agreed period where justified on the basis of

a change of circumstances. The employer shall consider and respond to a request for an early return to the original
A working pattern, taking into account the needs of both the employer and the worker.
The right to ask for an early return

4. Member States may make the right to request flexible working arrangements subject to a period of work qualifi-

e . tign or to a length of service qualification, which shall not exceed six months. In the case of successive fixed-term

Qualification - only periods (6 mon% acts within the meaning of Directive 1999/70/EC with the same employer, the sum of those contracts shall be
taken into account for the purpose of calculating the qualifying period.
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Legal protection

Article 10
Employment rights

. . . 1. Rights that have been acquired or that are in the process of being acquired by workers on the date on which leave
Malntepance of previous rights provided for in Articles 4, 5 and 6 or time off from work provided for in Article 7 starts shall be maintained until the
(eg. paid annual leave) end of such leave or time off from work. At the end of such leave or time off from work, those rights, including any

changes arising from national law, collective agreements or practice, shall apply.

) ) 2. Member States shall ensure that, at the end of leave provided for in Articles 4, 5 and 6, workers are entitled to
R'th_to return and to benefit ,en 1o their jobs or to equivalent posts on terms and conditions which are no less favourable to them, and to benefit
from improvement from any improvement in working conditions to which they would have been entitled had they not taken the leave.

3. Member States shall define the status of the employment contract or employment relationship for the period of
leave provided for in Articles 4, 5 and 6, or time off from work provided for in Article 7, including as regards
entitlements to social security, including pension contributions, while ensuring that the employment relationship is
maintained during that period.

C-174/16 (H v. Berlin): reinstatement at lower position inadmissible even in probation

17
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Article 11
Discrimination
. Member States shall take the necessary measures to prohibit less favourable treatment of workers on the ground that
Another ground of prohibited they have applied for, or have taken, leave provided for in Articles 4, 5 and 6 or time off from work provided for in
discrimination? Article 7, or that they have exercised the rights provided for in Article 9.

Article 12
Protection from dismissal and burden of proof

i ees . . 1. Member States shall take the necessary measures to prohibit the dismissal and all preparations for the dismissal of
Prohibition of dismissal because of... workers, on the grounds that they have applied for, or have taken, leave provided for in Articles 4, 5 and 6, or have
exercised the right to request flexible working arrangements referred to in Article 9.

2. Workers who consider that they have been dismissed on the grounds that they have applied for, or have taken,

The right to request the reasons leave provided for in Articles 4, 5 and 6, or have exercised the right to request flexible working arrangements as referred

LS to in Article 9, may request the employer to provide duly substantiated reasons for their dismissal. With respect to the

of dismissal dismissal of a worker who has applied for, or has taken, leave provided for in Article 4, 5 or 6, the employer shall
provide reasons for the dismissal in writing.

3. Member States shall take the measures necessary to ensure that where workers who consider that they have been

The reversal of burden of proof dismissed on the grounds that they have applied for, or have taken, leave provided for in Articles 4, 5 and 6 establish,
before a court or other competent authority, facts capable of giving rise to a presumption that they have been dismissed
on such grounds, it shall be for the employer to prove that the dismissal was based on other grounds.
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Conclusions

1) Different types (objectives)
policies measures, envisaged by
the Directive:

1. Family support measures (leaves,
hild tacilities)

2. Labour market related (working
times arrangements)

3. Social norms - equality (fighting
stereotypes - redistribution of
burden - change of the role of
sexes)

2)New right to paternity leave

3) Non-transferability principle in
parental leave + greater
adequacy in allowance

4)Reinforcements in carers’
leave

5) Family right v. Individual right
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