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“Work-life balance”: 50 years anniversary 

• Directive 76/207 -> Directive 2006/54

• Directive 79/7 (social security)

• Directive 86/378 (equal treatment social security)

• Directive 86/613 (equal treatment self-employed) ->Directive 2010/41

• Directive 92/85 (pregnancy protection)

• Directive 96/34 (parental leave) -> Directive 2010/18

• Directive 2004/113 (goods and services)

• 1992 (Childcare 
recommendation)

Secondary legislation

• 1974 Social Action Plan : the need to “ensure that the family responsibilities of 
all concerned may be reconciled with their jobs aspirations”

Soft Law CJEU Case-law 

• C-177/88 (Dekker) - refusal to employ because of 
pregnancy

• C-421/92 (Habermann-Bertelmann) - pregnancy of 
worker in night work - statutory prohibition of night 
work

• C-243/95 (Hill and Stapleton) - job sharing for 
women 

• C-232/09 (Danosa) - pregnant worker protection for 
dismissed board member:

“That conclusion is supported, moreover, by the principle of
equality between men and women enshrined in Article 23 of
the Charter, in accordance with which that equality must be
ensured in all areas, including employment, work and pay.”
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Legal basis and considerations

Pregnancy protection / 
maternity leave
(Directive 92/85)

Part-time work 
(protection /non-
discrmination) 

(Directive 97/81)

Equal treatment (self-
employed) 

Directive 2010/41

Parental leave 
(Directive 2010/18/EU)

Paternity leave (NEW)

Parental leave

Carers’ leave (NEW)

Force majeure leave (NEW)

Net of protection: where are we?

Flexible working arrangements

Directive 2006/54 
(equal treatment employment)
- equal pay
- working conditions
- social security schemes

Work-Life Balance Directive 
(Directive 2019/1168)  
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Pregnancy protection directive 92/85
• Formal primary aim (health and safety at work)  (Art. 118 a EEC)

• Personal scope

• Pregnant worker / worker and job seeker

• Worker who has recently given birth

• Worker who is breastfeeding

• Director of publicly owned company - ‘pregnant worker' (C-232/09 Danosa) 

• Not covered - self-employed (C-5/12 Betriu Montul)

• Not covered - Women in vitro fertility (early) treatment (C-506/06 Mayr)

• Not covered - adoptive mother (C-167/12 C. D. and C-363/12 Z. v A Government Department) 

Scope of protection: workers 
within meaning of EU law 

(i.e. civil servants incl.)

Pregnancy directive 92/85
• Maternity leave (Art. 8):

• 14 weeks

• min 2 weeks of compulsory (?) leave

• Pay protection (Art 11 (3)) - pay or allowance

• Equal to sick leave

• qualification period not longer than 12 months

• Prohibition of dismissal (Art 10)

• Direct effect (C-438/99 Jimenez Melgar)

• Exception: no causal link (C-103/16 Porras 
Guisado)

• Assessment of any risks to the safety 
and health (Art. 4) 

• Information about assessment (Art. 4 (2)

• Temporary adjustment or transfer (Art. 5)

• Prohibition of performance in case of 
exposure (Art. 6) 

• Prohibition of night work (Art. 7)

• Protection of pay (Art. 11 (1))

• Time of for ante-natal examinations with 
pay (Art 9)
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Great national varieties in WLB approaches 

• Complex national systems of pregnancy, maternity paternity protection and promotion of 
reconciliation 

• Not systematic EU approach - at national level there are several types of leave, types of time-off 
and different working time arrangements 

• Different national measures (combinations) - national approach differences (distinction of 
concepts):

• Maternity

• Paternity

• Parental 

• Time-off 4.Level of payments

1.Scope

2.Entitlements

3.Preconditions

Objectives of WLB directive
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1. Paternity leave 

2. Carers’ leave

1. Modernising some existing rights

2. Creating new rights:

1. Right to parental leave

2. Right to request flexible working arrangements 

1. Fathers

2. Carers 

Novel approaches (addresses):

3. Time-off force majeure?

Personal scope 

Possible Pro rata temporis 
principle 

- Employee under national law of MS?
- Workers within meaning of CJEU?

Workers with 
employment contract

Part-time workers (+)
Fixed-term contract workers (+)
Temporary workers (+)

‘False’ self-employment?
Platform workers?

Public servants? Yes: C-174/16 (H v. Berlin)
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Paternity leave

Min 10 work days

Regardless qualification
or length of service

Regardless of a family status 

Allowance: Article 8 (2) of the Directive:  payment or allowance shall guarantee an income at least 
equivalent to that which the worker concerned would receive in the event of a break in the worker's 
activities on grounds connected with the worker's state of health.
Member States may make the right to a payment or an allowance subject to periods of previous 
employment, which shall not exceed six months immediately prior to the expected date of 
the birth of the child.

But:

When?

Parental leave 1

2 months untransferable 

Reasonable period of notice

Work qualification 
up to 1 year allowed

Duration - min 4 months

Up to 8 years of age

Postponement on basis 
of employer’s needs

C-129/20 XI v. Luxembourg -
employee can be unemployed 
in the moment of birth 
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Parental leave 2

Allowance (Article 8 (3) of the Directive): With regard to parental leave as referred to in Article 5(2), 
such payment or allowance shall be defined by the Member State or the social partners and shall 
be set in such a way as to facilitate the take-up of parental leave by both parents.

Flexibility in taking 
Of parental leave

Flexibility prior 
postponement

Adoptive parents, 
parents with disability 
parents with disabled or 
long-term ill people

Workers request

Carers’ leave

N.B.: Nothing about allowance or payment

Min? 5 days per annum

Allocation - MS 

Relative
From the same household
How many carers?
How many relatives?
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Time off - force majeure

• No rules on payment

No rules on duration

Per worker, per beneficiary or per family?

a) force majeure
b) urgent 
c) Family reasons
d) Illness or accident

In practice: family rights are often used by women

• No rules on qualifying conditions (eg. periods)

Flexible working time arrangements

FWTA:
a) reduced hours (part-time?);
b) Flexible schedule
c) Remote (distance) work
d) Etc? 

Child - up to 8 years

Reasons - caring purposes

Entitlement to “ask”?

The right to return

The right to ask for an early return

Qualification - only periods (6 months) 
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Legal protection 

Maintenance of previous rights
(eg. paid annual leave)

Right to return and to benefit 
from improvement

C-174/16 (H v. Berlin): reinstatement at lower position inadmissible even in probation

Legal protection 2

Another ground of prohibited 
discrimination?

Prohibition of dismissal because of…

The right to request the reasons 
of dismissal

The reversal of burden of proof
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Conclusions
1) Different types (objectives) 
policies measures, envisaged by 
the Directive:

1. Family support measures (leaves, 
childcare facilities)

2. Labour market related (working 
times arrangements)

3. Social norms - equality (fighting 
stereotypes - redistribution of 
burden - change of the role of 
sexes)

2)New right to paternity leave

3)Non-transferability principle in 
parental leave + greater 
adequacy in allowance

4)Reinforcements in carers’ 
leave

5)Family right v. Individual right
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