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Very brief reminding (you know them ©) of
few principles of an application of the EU
directives and its relationship with national
legal orders

Velmi strucné pripomenuti (zndte je ©)
nékterych principi aplikace smérnic EU a
jejich vztahu k narodnim pravnim radim

Timetable
Jizdni rad

Last speaker on Friday afternoon ? Whoops...
Posledni vystupujici v patek odpoledne? &

Brief reminding (you should know them ©)
of some general aspect of a preliminary
reference procedure

Strucné pripomenuti (méli byste je zndt @)
nekterych obecnych aspektii rizeni o
predbeézné otazce




Timetable
Jizdni rad

Last speaker on Friday afternoon ? Whoops...
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Reminding (you might know it ©) of

recent case law in an area of a preliminary
reference procedure

Pripomenuti (mohli byste ji znat @) aktualni
Jjudikatury v oblasti Fizeni o predbézné otazce

Timetable

Jizdni rad

Last speaker on Friday afternoon ? Whoops...
Posledni vystupujici v patek odpoledne? &

Presentation (might be new for you ©) of
some practical aspect of a preliminary
reference procedure

Predstaveni (to by pro Vas mohlo byt nove @)
nekterych praktickych aspektii rizeni o
predbeézné otazce




EU Equality Directives
EU smérnice o rovném zachazeni

As any other directive

Jako jakakoliv jina smérnice
Primacy of EU law
Prednost prava EU
Direct effect

Bezprostredni ucinek

Indirect effect
Neprimy ucinek

Primacy of EU law
Prednost prava EU

6/64 Costa v. ENEL
primacy of EEC law / prednost prava EHS
11/70 Internationale Handelsgesellschaft

over norms of constitutionl law too / i pred
normami Ustavniho prava

106/77 Simmenthal 11
without delay, in application not in validity
bezodkladné, v aplikaci, ne v platnosti
C-231-233/06 Jonkman
etc.




Primacy of EU law
Prednost prava EU

Different perspective of member state
(constitutional) courts ...

Odlisna perspektiva (ustavnich) soudii ¢lenskych
statii ...

Direct effect
Bezprostredni ucinek

41/74 Van Duyn v. Home Office
148/78 Ratti

152/84 Marshall

C-188/89 Foster v. British Gas
C-91/92 Faccini-Dori

etc.




Direct effect
Bezprostredni ucinek

Vertical direct effect of a provision

vertikalni bezprostiedni ucinek ustanoveni

sufficiently clear/precise
dostatecné urcité/konkrétni

creates rights of individuals v. state
vytvari prava jednotlivcii viuci statu

Implementation period expired
uplynula lhuta pro implementaci

Indirect effect
Neprimy ucinek
14/83 Von Colson ad Kamann

80/86 Kolphinguis

C-106/89 Marleasing
C-321/05 Kofoed

etc.




Indirect effect

Neprimy ucinek

Obligation of an interpretation of a national law in
conformity with a wording and purpose of a directive
Povinnost vykladu vnitrostatniho prava v souladu s
textem a ucelem smérnice

Obligation of such an interpretation even if national
law adopted before a directive

Povinnost se vztahuje i na vnitrostatni pravni normu
predchdzejici smérnici

Obligation of an interpretation as large as possible,
but not contra legem

Povinnost vykladu v nejsirsi mozné mire, nikoliv viak
contra legem

Preliminary reference procedure (PRP) —
characteristics

Rizeni o pfedbézné otézce (RPO) -
charakteristika

Art. 19 par. 3, b) TEU / CI. 19 odst. 3 pism. b) SEU
Art. 267 TFEU / Cl. 267 SFEU

Function of the PRP / Funkce RPO

Substance/principle of the PRP / Podstata RPO

National procedural law / Narodni pravo procesni

Role of parties of the national procedure / Role
ucastniki narodniho rizeni




PRP —who ?

RPO — kdo ?

A court / tribunal - a self-standing concept of EU law
Soud — autonomni pojem prava EU

Whether the body making the reference
Zda je organ, ktery klade otazku

established by law / zFizen zakonem

permanent / staly

with obligatory jurisdiction / s obligatorni jurisdikct

In a procedure inter partes /v rizeni kontradiktorni povahy
applies rules of law / aplikujici pravni normy

independent / nezavisly

PRP —who can ?
RPO — kdo miize ?

A court can / Soud miize

considers interpretation of the CJEU necessary to,give
judgment
povazuje vyklad SDEU za nezbytny pro rozhodnuti ve

veci




PRP — who must ?
RPO — kdo musi ?

A court must/ Soud musi

no judicial remedy / Zadné opravné prostredky
declaration of invalidity / prohldseni neplatnosti

exceptions / vyjimky

acte clair
acte eclairé

PRP — what ?

RPO —co ?

The interpretation / validity of EU law
Interpretace /platnost prava EU

if it applies to the case in the main proceedings
pokud dopada na véc souzenou v piivodnim rizeni

Charter (EU) only if EU law implemented
Listina (EU) pouze v pripade aplikace prava EU

CJEU /SDEU  no national law / ne vnitrostatni pravo
no facts / zadna fakta
no application / nikoliv aplikace
BUT/ALE ©




PRP —when ?
RPO — kdy ?

In theory — as soon as a court finds it necessary
Teoreticky — jakmile to soud shleda nezbytnym

In reality / Ve skutecnosti

when the court able to define the legal and factual
context of the case (settled facts of a case)

preferably after both sides have been heard
only in pending procedure, ,,real” dispute

ve chvili, kdy je soud schopen vymezit skutkovy.a
pravni ramec veci (ustalend fakticka stranka véci)

prednostné po kontradiktornim projednanit véci
pouze v bezicim rizeni, ,, existujicim “ sporu

PRP — how ?
RPO — jak ?

Any form allowed by national procedural law

Jakakoliv forma podle vnitrostatnich procesnich predpisii

Typewritten form and numbered pages and paragraphs

Strojopisna forma s cislovanymi stranami a odstavci

Dated, signed and sent, by registered post, to the CJEU
Registry

Datovand, podepsana a poslana doporucenou postovni
zasilkou kancelari SDEU

Relevant documents, file of the case, contact details of
parties and their representatives

Relevantni dokumenty, spis pripadu, kontaktni udaje
ucastnikii a jejich zdstupcti
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PRP — how ?

RPO — jak ?

A text of questions referred to the CJEU

Text otazek polozenych SDEU

A summary of the subject matter & relevant fact findings
Shrnuti predmeétu sporu a relevantnich skutkovychzjisténi
The tenor of applicable national provisions & case-law
Znéni pouzitelnych vnitrostatnich ustanoveni a prip.
judikatury

A statement of reasons for inquiring about the interpretation
or validity of provisions of EU law & relationship between
those provisions and the applicable national legislation

Uvedeni duvodii k pochybnostem o vykladu nebo platnosti
ustanoveni prava EU a vztah mezi témito ustanovenimi a
pouZitelnou vnitrostatni legislativou

PRP — additional aspects
RPO — dalsi aspekty

Costs and legal aid
Naklady rizeni a pravni pomoc

Communication between the CJEU and the nationakcourt

Komunikace mezi Soudnim dvorem a vnitrostatnim
soudem

Expedited and the urgent procedure
Zrychlené a naléhavé rizeni




PRP — CJEU
RPO — SDEU

National court's decision to make a reference

Predklddaci rozhodnuti vnitrostatniho soudu

Translation into the other official languages of the EU

Preklad do ostatnich jazyku EU

Notice of the questions referred for a preliminary ruling in the
Official Journal of the EU (C Series)

Sdélent o predbéznych otdzkach v Urednim véstniku EU (fada C)

Notification to the parties to the proceedings, the Member States,
the institutions of the EU, the EEA States and the EFTA
Surveillance Authority

znameni dotcenym ucastnikiim rizeni, clenskym statiim, orgdnum

Unie, statum EHP a Kontrolnimu uradu ESVO

Written observations of the parties, the States and the institutions

Pisemna vyjadreni ucastniku Fizeni, statit a organii

PRP — CJEU
RPO — SDEU

Preliminary report

Predbézna zprava

General meeting of the Judges and the Advocates General
Plenarni schiize soudcii a generalnich advokatii
Assignment of the case to a formation

Pridelent véci sendtu

Oral stage / hearing
Ustni cast / jednani

Opinion of the AG
Stanovisko GA
Deliberation by the judges
Porada senatu

Judgment

Rozsudek

12



FBRP — recent case law
RPO — soucasna judikatura

C-689/13 PFE

The chamber to which the dispute at issue had been assigned could not
decide without referring the case to the plenary assembly as a matter of
priority, even if the approach of the plenary assembly was contrary to the
case-law of the CJEU

A provision of national law cannot prevent a chamber of a court of final
instance faced with a question concerning the interpretation of EU law
from referring a question to the Court for a preliminary ruling

Senat, jemuz byl dotceny spor pridelen, nemiize rozhodnout bez
prednostniho postoupeni veci plénu, i kdyz je reSeni prijaté plénem v
rozporu s judikaturou Soudniho dvora

Ustanoveni vnitrostatniho prava nemiize branit tomu, aby sendt
soudu, ktery rozhoduje v poslednim stupni, pred kterym vyvstala
otazka vykladu unijniho prava, polozil Soudnimu dvoru predbéznou
otazku

PRP — recent case law

RPO — soucéasna judikatura

C-614/14 Ognanov

The presentation of that factual and legal context is therefore a
response to the requirement of cooperation that is inherent in the
preliminary reference mechanism and cannot, in itself, be a breach
of either the right to a fair trial, enshrined in the second paragraph of

Article 47 of the Charter of Fundamental Rights, or the rightito the
presumption of innocence, guaranteed by Article 48(1) thereof.

Vyliceni uvedeného skutkového a pravniho ramce proto odpovida
pozadavku spoluprace vazicimu se k mechanismu predbeznych
otazek a nemuze samo o sobé porusovat pravo na pristup k
nestrannému soudu, které je zakotveno v ¢l. 47 druhém pododstavei
Listiny zakladnich prav, ani pravo na presumpci neviny, které je
zaruceno ¢l. 48 odst. 1 Listiny.
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FBRP — recent case law
RPO — soucasna judikatura

C-5/14 Kernkraftwerke Lippe-Ems

Avrticle 267 TFEU must be interpreted as meaning that a national court which
has doubts as to whether national legislation is compatible with both EU law
and the constitution of the Member State concerned neither. loses the right
nor, as the case may be, is exempt from the obligation to submit guestions to
the Court of Justice concerning the interpretation or validity of thatilaw on the
ground that an interlocutory procedure for review of the constitutionality, of
that legislation is pending before the national court responsible for carrying
out such review

Clanek 267 SFEU musi byt vykladdn v tom smyslu, Ze vnitrostatni soud, ktery
mad pochybnosti o slucitelnosti vnitrostdtni pravni upravy umjmm pravem i
ustavou dotceného clenskeho statu, se miiZze nebo pripadné musi obratit na
Soudni dvur s otazkami tykajicimi se vykladu ¢i platnosti tohoto pr dva'a neni
zbaven této moznosti pripadné 7prosten této povinnosti z ditvodu, ze pred
vnitrostatnim soudem povel ‘enym provest kontrolu tistavnosti tohoto zakona
probiha incidencni rizeni kontroly ustavnosti

PRP — recent case law

RPO — soucéasna judikatura
C-160/14 Ferreira da Silva a dalsi

Itself the fact that other national courts or tribunals have given contradictory decisions
is admittedly not in principle a conclusive factor capable of triggering the obligation
set out in the third paragraph of Article 267 TFEU. However, in circumstances which
are characterised both by conflicting lines of case-law at national level regarding a
concept contained in a provision of EU law and by the fact that that concept frequently
gives rise to difficulties of interpretation in the various Member States, a national
court or tribunal against whosedecisions there is no judicial remedy under national law
must comply with its obligation to make a reference to the Court, in order to avert the
risk of an incorrect interpretation of EU law.

Samotna existence protichiidnych rozhodnuti vydanych ostatnimi vnitrostatnimi soudy
nemiize byt v zasade rozhodujicim prvkem pro ulozeni povinnosti stanovené'y ¢l. 267
tretim pododstavci SFEU. Avsak za okolnosti, jez se vyznacuji na vnitrostatnt urovai
)24 onchudnwnlp) oudy judikatury olzlednep()/mu obsazeného v ustanoveni unijniho
prava a zarovern opakované se vyskytujicimi vykladovymi problémy ohledné tohoto
ustanoveni v ]ednotlzv enslﬂzh statech, se vnitrostatni soud, proti jehoz
rozhodnuti nempl Ipustny opravny prostiedek podle vnitrostatniho prava, musi obratit
na Soudni dviir, aby tak zabranil riziku nespravného vykladu unijniho prava.
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PRP — recent case law

RPO — soucéasna judikatura

C-188,189/10 Melki and Abdeli

Acrticle 267 TFEU does not preclude national legislation which establishes an
interlocutory procedure for the review of the constitutionality of national laws, in so
far as the other national courts or tribunals remain free to: make a reference to the
Court at whatever stage of the proceedings they consider appropriate, even at the end
of the interlocutory procedure for the review of constitutionality; adopt:any measure
necessary to ensure provisional judicial protection of the rights conferred under the
European Union legal order; and disapply, at the end of such an interlocutory
procedure, the national legislative provision at issue if they consider it to be contrary.
to European Union law.

Clanek 267 SFEU tedy nebrdni vnitrostatnim pravnim predpisiim, které zavadeéji
incidencni rizeni kontroly tistavnosti vnitrostatnich zdkoni, za predpokladu ze ostatni
vnitrostatni soudy mohou i naddle: obratit se v kterémkoli okamziku v pribehu Fizent,
ktery povazuji za vhodny, a to i po ukonceni incidencniho rizeni kontroly ustaviosti,
na Soudni dviir s jakoukoli predbéznou otazkou, prijmout jakékoli opatieni nezbytne k
zajisteni predbézné soudni ochrany prav priznanych pravnim radem Unie a po
ukonceni takového incidencniho rizeni upustit od pouziti dotceného ustanoveni
vhitrostatniho pravniho predpisu, pokud rozhodnou, Ze je v rozporu s pravem Unie.

Some practical aspect of PRP
Nektere praktické aspekty RPO
Attribution of cases
Pridelovani veci

»National* judge, reporting judge, general meeting
., Narodni ““ soudce, soudce zpravodaj, plenarni schiize

Multilingualism and its consequences
Mnohojazycnost a jeji diisledky

. Multiculturalism “ and its consequences
» Multikulturalita “ a jeji diisledky
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