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Structure of the lecture: 

1. Introduction. Importance of preliminary ruling and Estonian
courts.

2. Definitions of terminology used: national judge; European Union
(EU) Equality Directives; preliminary ruling.

3. Concrete case study: Case 5-19-29=C-795/19, XX v. Tartu Vangla

Prohibition of discrimination on grounds of disability laid down by Directive2000/78/EC: a person employed as a prison officer who was dismissed on theground that his hearing, when tested, was found to be below the minimumstandard required by the national legislation.
 Procedure (Ruling of the Estonian Supreme Court Constitutional Review

Chamber of 24.10.2019 = reference for a preliminary ruling. Interventions
of Minister of Justice, Minister of Health and Labour, as well as Chancellor
of Justice; Government of Greece, European Commission; Opinion of
Advocate General (AG) of 25.11.2020. Judgment of the Court of Justice of
the European Union (CJEU) of 15.07.2021 (preliminary ruling).

 and substance (as far as possible, still no final national decision).

4. Conclusion: Lessons learned: what is the role of a national
judge?
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1. Introduction. 
Importance of Preliminary ruling.

 The reference for a preliminary ruling, provided for in
Article 19(3)(b) of the Treaty on European Union (TEU)
and Article 267 of the Treaty on the Functioning of the
European Union (TFEU), is a fundamental mechanism of
EU law. It is designed to ensure the uniform
interpretation and application of EU law within the EU.
It is a most genial invention to ensure also dialogue
between CJEU and national courts.
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Introduction. Preliminary ruling and Estonian courts.

 There have been altogether 35 references for a preliminary ruling from Estonian
courts since the country‘s accession to the EU in 2004 – first was made by the
Supreme Court Administrative Law Chamber back in 2007.
 See the list with further references on homepage of the Estonian Supreme Court:

https://www.riigikohus.ee/et/eesti-kohtute-eelotsusetaotlused
 Topics have been: mainly administrative law, environmental law, customs and tax

law, subsidies, state aid, EU public procurement, issues involving economic aspects
of accession: surplus stocks and sugar fines, excise duty, tariffs, also intellectual
property and trade mark law, free movement of goods, pharmaceutical products,
public health, public service, jurisdiction and recognition of judgments,
enforcement order, access to personal data related to electronic communication in
criminal proceedings, return of illegally staying third-country nationals).
 The only one about Equality Directives so far is the one I am going to introduce you

Today in detail!
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National judge = 
national courts and 

tribunals of 27 
Member States of 

the EU  
An autonomous concept of EU
law. Factors to determine by the
CJEU, whether there is a court
or tribunal:

• established by law,

• permanent, 

• compulsory  jurisdiction, 

• its procedure is inter partes, 

• it applies rule of law, 

• it is independent.     

5

2. Definitions of terminology used

EU Equality 
Law: sources of 
law the national 

judge has to 
look at   

Equality, non-discrimination, Charter of Fundamental 
Rights of the EU (CFREU), general principles and CJEU 

case law: 

- The principle of equality and non-discrimination are often
associated and treated together although they do not have
the same function. The equality of treatment principle
(art. 20 CFREU) is a general principle of EU law, while the
principle of nondiscrimination (art. 21 CFREU) is one of its
expressions.

- The general EU principle of equality is analogous to that
foreseen in many Constitutions of the Member States,
which also include the two different aspects of equality
and non-discrimination.

- The principle of equality according to CJEU has direct
horizontal effect and a precise content which determines
its enforceability.

- The CJEU tends to concentrate on Directives, if there is
secondary law the general principles and CFREU are if at
all, only pointed out.
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Definitions of terminology used:   

Council Directive 2000/43/EC of 
29.06.2000, implementing the principle of 

equal treatment between persons 
irrespective of racial or ethnic origin.

Council Directive 2000/78/EC of 
27.11.2000, establishing a general 
framework for equal treatment in 
employment and occupation.

Directive 2002/73/EC of the European 
Parliament and of the Council amending Council 
Directive 76/207/EC on the implementation of 
the principle of equal treatment for men and 
women as regards access to employment, 

vocational training and promotion, and working 
conditions.

Council Directive 2004/113/EC 
implementing the principle of equal 
treatment between men and women 
in the access to and supply of goods 

and services.

EU Equality Directives  
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Directive 
2010/41/EU of 
the European 
Parliament and 
of the Council 
of 7.07.2010 on 
the application 
of the principle 
of equal 
treatment 
between men 
and women in 
an activity in a 
self‐employed 
capacity.

Directive 
2006/54/EC of 
the EP and of 
the Council of 
5 .07.2006 on 
the 
implementation 
of the principle 
of equal 
opportunities 
and equal 
treatment of 
men and 
women in 
matters of 
employment 
and occupation.

FRA 
Charter 

Resources 
and 

Charterped
ia

https://fra.europa
.eu/en/eu‐
charter/fra‐

charter‐resources

https://fra.europa
.eu/sites/default/
files/fra_uploads/
fra_charter_publi
cations_material_
and_tools.pdf

FRA Charter 
e-guidance 
tailor made 
learning for 
judges (free 
registration) 

https://e-
learning.fra.europ
a.eu/local/custom

login/

Handbook 
on 

European 
non-

discrimina
tion law

https://op.euro
pa.eu/en/public
ation‐detail/‐
/publication/49
4aec98‐2803‐
11e8‐ac73‐
01aa75ed71a1/l
anguage‐en

ERA e‐
learning   

courses on 
equality law 
(free access)

https://era-
comm.eu/moodle/
course/index.php?

categoryid=92

NB! See 
also the 

publicity on 
your 

programme
about 

further ERA 
materials!

As to the Equality rights in CFREU, please also have a look and use as help the EU Agency for 
Fundamental Rights (FRA) Materials, Handbook on European non-discrimination law and of 

course the ERA e-learning courses on equality law: 

8



5

See also Recommendations to national courts and tribunals in relation to 
the initiation of preliminary ruling proceedings: 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:JOC_2019_380_R_0001 

Preliminary 
ruling 

procedure 

Who?  National 
courts and 

tribunals: ex 
officio or at the 

request of parties, 
this request is not 

binding to the 
courts.

About what? 
Interpretation 
and/or validity 
of EU law which 
is applied in the 

main 
proceedings. How? Form according to 

national law: e.g. Order.
Summary of subject 

matter; relevant legal 
provisions and case-law, 

reasons for referral, clear 
questions, if wished, also 
proposals for outcome. 

Add file or copy. 

NB! Data protection 
and anonymity . 

National proceedings 
are stayed. Free of 
charge, legal aid 

possible. Costs decided 
by national court.

NB! Also, possibilities of 
expedited and urgent 

procedure.

When? Case pending 
before the national 

court or tribunal. It is 
up to national judge to 
decide when, but there 

must be sufficient 
factual and legal 

information given to 
the CJEU.

NB!  Obligation for 
courts and tribunals 

against whose decisions 
no judicial remedy is 

possible and if EU law is 
not clear and there is no 
well-established case-

law and for all courts in 
questions of validity of 

EI law. 
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For almost fifteen years from December 2002, the applicant
in the main proceedings was employed as a prison officer by
Tartu Prison (Estonia). His employment obligations included,
inter alia, supervising persons under electronic surveillance
by means of a surveillance system, passing on information
on those persons, monitoring surveillance and signaling
equipment, responding to and passing on information,
particularly in the event of alarms, and identifying breaches
of the internal regulations.
He was never criticized for the performance of his
professional duties.
A medical certificate dated 4.04.2017 showed that the
applicant’s hearing was impaired in one ear, with the result
that he failed to reach the level prescribed by Estonian
Government Regulation No 12 concerning the health
requirements and medical examination for prison officers.
That impairment was congenital.
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3. Case study:  Case 5-19-29=C-795/19, 
XX v. Tartu Vangla. Facts.  
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 By decision of 28.06.2017, the applicant was dismissed by
the Governor of Tartu Prison on the basis of, inter alia,
Article 5 of Regulation No 12, on the ground that his level
of auditory acuity did not meet the requirements of that
regulation.
Applicant found the Regulation No 12 unconstitutional,
contrary to the law on equal treatment, his dismissal
unlawful and was seeking for compensation.
On 14.12.2017 Tartu Administrative court dismissed the
action by the applicant against his dismissal and held, in
particular, that the hearing requirement provided for the
Regulation No 12 constituted a necessary and justified
measure to ensure that serving prison officers are able to
carry out all their duties.

11

Case study:  Case 5-19-29, XX v. Tartu 
Vangla. Facts (continued).  

 However, on 11.04.2019, Tartu Court of Appeal upheld the
appeal brought by the applicant, set aside the earlier
judgment, declared that the decision to dismiss him was
unlawful and ordered Tartu Prison to pay him compensation
corresponding to 60 months’ salary.
According to that court the dismissal was contrary to the
general principle of equality and to the principle of
protection of legitimate expectations enshrined in the
Constitution.
Therefore, the Tartu Court of Appeal did not apply
Regulation No 12 (the annex of the regulation being
unconstitutional) to the case and initiated the procedure for
reviewing the constitutionality before the Constitutional
Review Chamber of Estonian Supreme Court.
So, there were differences of opinions between national
courts of first and second instance!
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Case study:  Case 5-19-29, XX v. Tartu 
Vangla. Facts (continued).  
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- According to Ministry of Justice and Tartu
Prison, prison officers are not actually
prohibited from wearing a hearing aid when
carrying out their duties, but their hearing must
be tested without the use of such a device, that
is to say without correction. A prison officer’s
natural level of auditory acuity should therefore
be sufficient, without the aid of a medical
device, to ensure his safety and that of his
colleagues, and full communication in all
circumstances.
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Case study:  Case 5-19-29, XX v. Tartu 
Vangla. Facts (continued).  

Case study:  Case 5-19-29, XX v. Tartu 
Vangla. Facts (continued).

Positions of Estonian authorities 
Minister of Justice:

Regulation No 12 is 
justified and 

proportional by the 
need to guarantee 
security and public 

order.  

Minister of  Health 
and Labor: 

Regulation No 12 is 
not proportional.

Chancellor of 
Justice: 

Regulation No 12 is 
not proportional.

14
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Important! Order of examination: 

 Opinion of the Estonian Supreme Court:

According to the national rules of procedure, in the context of a review of
constitutionality, it does not have the power to examine directly whether the
national legislation is compatible with EU law. By contrast, the Tartu Court of
Appeal, which had jurisdiction in that regard, should probably have carried
out such an examination. Nevertheless, the Supreme Court may itself refer a
question to the CJEU for a preliminary ruling on that matter.

If, as a result, EU law precludes legislation such as that at issue, national
legislation should be disapplied without the Supreme Court having to
examine the application for a review of constitutionality, which would be
declared inadmissible.

Conversely, if it results that EU law does not preclude such legislation, the
Supreme Court may review the constitutionality of the legislation at issue.

National judge 
facing an issue 
of problem of  

equal treatment . 
What to do? 

If EU law not 
applicable or 

OK, then: 
Constitution 
of Estonia

First: EU law 

If need be 
or 

obligation: 
Reference 

for a 
preliminary 

ruling –
CJEU 

15

Constitutional
ity Review at 
the Supreme 

Court   

Question referred by
the Supreme Court of Estonia on 

24.10.2019, based on Article 267 (1)
b and (3) TFEU in the opreative part 

of its order:

16

„Should Article 2(2), read in combination with Article 4(1), of … Directive
[2000/78], be interpreted as precluding provisions of national law which
provide that impaired hearing below the prescribed standard constitutes
an absolute impediment to work as a prison officer and that the use of
corrective aids to assess compliance with the requirements is not
permitted?“
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 Reference by
the Constitutional Review Chamber of the 
Supreme Court of Estonia,   24.10.2019

17

Note:
 It is the first time that the Constitutionality Review Chamber of the Estonian Supreme Court has made a reference

for a preliminary ruling. More and more constitutional courts of Member States refer.
 The Supreme Court did it ex officio.
 The Chancellor of Justice had raised the issue of possible contradiction with EU law.
 The Supreme Court found that it can not apply acte clair or acte éclairé situation*
 NB! The Supreme Court also looked whether there is a reference for a preliminary ruling made by another court

pending on this subject matter but found none (if it would have been the case would it have only stayed the
proceedings?).

 The Supreme Court asked the opinion of the parties and interveners of the proceedings of whom all except the
Chancellor of Justice were in favor of the referral. The Minister of Health and Labor nevertheless noted that the
referral could not be in the interest of the applicant, as it would prolong the procedure that had already lasted more
than two years (indeed, the case has been pending now for more than four years out of which about the half it was
in the CJEU).

 The Supreme Court did not offer its solution to the CJEU, nevertheless referred to the case-law of the CJEU.

*In brief, this means that national courts “against whose decisions there is no judicial remedy under national law” are not
bound by the duty to refer to the CJEU a preliminary question on the interpretation of EU law, if the answer to the
question is wholly plain, admits of no reasonable doubt (acte clair) or there is already well‐established case‐law on the
point (acte éclairé)

- Supreme Court stayed the proceedings;

- Reference reached the CJEU on 29.10.2019 and became case C-795/19.

- Opinion of AG SAUGMANDSGAARD ØE, 25.11.2020.

- Written procedure, second chamber of the CJEU 5 judges, statements of:

- Lawyer of the applicant;

- Estonian Legal Chancellor;

- Government of the Republic of Greece;

- European Commission.

18

Preliminary reference procedure in the 
case of C-795/19, XX v. Tartu Vangla

Procedural issues.
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EU law

 Article 2 of the TEU (Supreme Court only).
 Article 21 para 1 CFREU (Supreme Court and AG NB! CJEU
did not refer to the Charter!), Article 26 CFREU (AG).
 Recitals 16, 17, 18, 20, 21 and 23 of Directive 2000/78.
 Articles 1, 2, 3, 4 and 5 of Directive 2000/78.

19

Substantial issues in the case of 
C-795/19, XX v. Tartu Vangla: Legal  

framework.

Estonian law

 Article 12 para 1 (Equality clause) and Article 11 second sentence (legitimate expectation)
Constitution of Estonia (Article 11 only in Estonian proceedings Tartu Administrative Court
and Tartu Court of Appeal), the Chancellor of Justice also invoked Article 29 of the
Constitution (freedom to choose profession).

Paragraph 146 of the Vangistusseadus (Law on detention – medical examination of prison
officers).

Paragraphs 3, 4 and 5 of the Regulation No 12 of the Government of the Republic of Estonia
‘concerning the health requirements and medical examination for prison officers, as well as the
requirements relating to the content and format of medical certificates’, of 22.01.2013,
adopted on the basis of Paragraph 146(4) of the Law on detention, entered into force on
26.01.2013.

Annex 1 to that regulation contains a list of health problems which prevent prison officers from
performing their professional duties. The ‘medical impediments’ include ‘impaired hearing
below the prescribed standard’, which is classified as an ‘absolute impediment’.

20

Substantial issues in the case of 
C-795/19, XX v. Tartu Vangla: Legal  

framework (continued). 
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International law
 The right not to be discriminated against on grounds of disability is a fundamental
right that is also enshrined in the United Nations Convention on the Rights of
Persons with Disabilities, to which the European Union has acceded (AG and the CJEU
both referred to the Convention).
 According to the case-law of the CJEU the Directive 2000/78/EC should be interpreted,
if possible, in the light of this Convention.

21

Substantial issues in the case of 
C-795/19, XX v. Tartu Vangla: Legal  

framework (continued). 

Article 2 of Council Directive 2000/78/EC 
establishing a general framework for equal 
treatment in employment and occupation.

‘CONCEPT OF DISCRIMINATION’
‘ 1 . FOR THE PURPOSES OF TH I S D IRECT IVE , THE “PR INC IPLE OF EQUAL TREATMENT” SHALL
MEAN THAT THERE SHALL BE NO D IRECT OR IND IRECT D I SCR IM INAT ION WHATSOEVER ON ANY OF
THE GROUNDS REFERRED TO IN ART ICLE 1 .

2 . FOR THE PURPOSES OF PARAGRAPH 1 :

(A ) D IRECT D I SCR IM INAT ION SHALL BE TAKEN TO OCCUR WHERE ONE PERSON I S
TREATED LESS FAVORABLY THAN ANOTHER I S , HAS BEEN OR WOULD BE TREATED IN A
COMPARABLE S ITUAT ION, ON ANY OF THE GROUNDS REFERRED TO IN ART ICLE 1 ; /…/

5 . TH I S D IRECT IVE SHALL BE WITHOUT PREJUD ICE TO MEASURES LA ID DOWN BY NAT IONAL
LAW WHICH, IN A DEMOCRAT IC SOC IETY, ARE NECESSARY FOR PUBL IC SECUR ITY, FOR THE
MA INTENANCE OF PUBL IC ORDER AND THE PREVENT ION OF CR IM INAL OFFENCES , FOR THE
PROTECT ION OF HEALTH AND FOR THE PROTECT ION OF THE R IGHTS AND FREEDOMS OF
OTHERS . ’

22
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Articles 4 (1) and 5 of Council Directive 
2000/78/EC establishing a general framework for 
equal treatment in employment and occupation.

A RT I C L E  4 - O C C U PAT I O N A L  R E Q U I R E M E N T S

1 . N OT W I T H S TA N D I N G A RT I C L E 2 ( 1 ) A N D ( 2 ) , M E M B E R S TAT E S M AY P R O V I D E TH AT A D I F F E R E N C E O F
T R E AT M E N T W H I C H I S B A S E D O N A C H A R A C T E R I S T I C R E LAT E D TO A N Y O F TH E G R O U N D S R E F E R R E D TO
I N A RT I C L E 1 S H A L L N OT C O N S T I T U T E D I S C R I M I N AT I O N W H E R E , B Y R E A S O N O F T H E N AT U R E O F T H E
PA RT I C U LA R O C C U PAT I O N A L A C T I V I T I E S C O N C E R N E D O R O F T H E C O N T E X T I N W H I C H T H E Y A R E C A R R I E D
O U T, S U C H A C H A R A C T E R I S T I C C O N S T I TU TE S A G E N U I N E A N D D E T E R M I N I N G O C C U PAT I O N A L
R E Q U I R E M E N T, P R O V I D E D T H AT T H E O B J E C T I V E I S L E G I T I M AT E A N D T H E R E Q U I R E M E N T I S
P R O P O RT I O N AT E .

A RT I C L E  5 - R E A S O N A B L E  A C C O M M O D AT I O N  F O R  D I S A B L E D  P E R S O N S

I N O R D E R TO G U A R A N T E E C O M P L I A N C E W I T H TH E P R I N C I P L E O F E Q U A L T R E ATM E N T I N R E LAT I O N TO
P E R S O N S W I T H D I S A B I L I T I E S , R E A S O N A B L E A C C O M M O D AT I O N S H A L L B E P R O V I D E D . TH I S M E A N S TH AT
E M P L OY E R S S H A L L TA K E A P P R O P R I AT E M E A S U R E S , W H E R E N E E D E D I N A PA RT I C U LA R C A S E , TO E N A B L E A
P E R S O N W I T H A D I S A B I L I TY TO H AV E A C C E SS TO , PA RT I C I PAT E I N , O R A D VA N C E I N E M P L OY M E N T, O R
TO U N D E R G O TR A I N I N G , U N L E SS S U C H M E A S U R E S W O U L D I M P O S E A D I S P R O P O RT I O N AT E B U R D E N O N
T H E E M P LOY E R . T H I S B U R D E N S H A L L N OT B E D I S P R O P O RT I O N AT E W H E N I T I S SU F F I C I E N T LY R E M E D I E D
B Y M E A S U R E S E X I S T I N G W I TH I N T H E F R A M E W O R K O F TH E D I S A B I L I TY P O L I C Y O F T H E M E M B E R S TAT E
C O N C E R N E D .

23

Legal issue of the case C-795/19, XX v. Tartu 
Vangla

The CJEU was called upon to examine, in particular, the proportionality of 
national legislation which, in the prison sector, prohibits the continued 
employment of an employee with a hearing disability. It analyzed the 

applicability and scope of the Directive 2000/78/EC and: 

The existence of 
a difference of 
treatment on 
grounds of 
disability

Justification of 
difference of 
treatment on 
grounds of 
disability 

Proportionality 
of a measure 
such as  that 
taken by Tartu 

Prison  

24
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Equal treatment. Existence of difference 
of treatment: Comparable groups  

Persons who meet the minimum standards
of Regulation no 12 and those who do not
(direct discrimination; AG, CJEU).

Persons who have hearing impairments
and persons who have visual impairments
(Tartu Court of Appeal).

Persons in comparable situation (Supreme
Court).

25

Note: Our applicant is a person who was recruited
before the Regulation No 12 entered into force – could
not maintain the employment – Directive 2000/78/EC
is applicable also to dismissals …

Existence of justification 

 All exceptions of the rules in discrimination cases must be
interpreted in a very narrow way! (see also Salasberria Soronda,
C‐258/15, 15.11.2016).

 Standard laying down level of auditory acuity is genuine and
determining occupational requirement within the meaning of
Article 4 (1) of the Directive 2000/78/EC (see also Wolf, C-
229/08, 12.01.2010 and Vital Pérez, C-416/13, 13.11.2014).

 It is not a ground, but characteristic related to one of the
grounds – disability - on which the difference of treatment is
based …

 Both, the AG and the CJEU found that the Annex 1 of the
Regulation No 12 had a legitimate aim (public order and
safety) the difference of treatment was justified, in order of
the prison services to be operational, but …

 The Regulation No 12 seems to have stipulated a
requirement that is not proportional! (this however has to
be examined by the national court which made the
referral).

26
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Proportionality: general principles  
 Para 54, Opinion of AG: “I would point out that, while
seeking to promote the integration of persons with
disabilities into the labor force, Directive 2000/78
recognizes the importance of not affecting the proper
functioning of the sectors concerned. The preamble
thereto illustrates, in that regard, the seeking of a
balance between those two imperatives.“
Recital 18 of the Directive 2000/78 speaks of prison
services; Recitals 16, 17 and 20 about importance of
measures to accommodate the needs of disabled
people at their workplace (employer must adopt
reasonable accommodation measures, see Chacón
Navas, C-13/05, 11.07.2006, unless it is a
disproportionate burden)!
The term „reasonable accommodation measures“ must
be interpreted in a wide sense.

27

Proportionality: details 

 Requirement of interoperability: arguments of Ministry of
Justice: prison officers must be able to provide assistance to
police officers during e.g., riots, the hearing device can break …

 Sirdar, C‐273/97, 26.10.1999 (no female cook allowed in British
elite marine corps capable of fighting in a commando unit) vs
Commission v France, 318/88, 30.06.1988 (different quotas for
men and women in police service) case law …

 Is it not enough simply to provide that there is a need for an
interoperability, or it has to be established? Did the work
include contact with dangerous prisoners?

 Requirements of high physical capacity: whether there are any
posts for which lower level of physical capacity would be
sufficient?

 Consideration to be given to the disability: specific, individual
examination that takes into account the needs in a particular
case … this should be examined on national level.

 Automatic dismissal solely on basis of disability is contrary to
the Directive 2002/78.

 Hearing aid v. contact lenses or glasses?
 Small hearing aid devices possible …
 How is the supervision of prisoners conducted and where?

28

NB! In addition to what the Supreme Court referred to: 
The CJEU also analyzed Article 5 of the Directive 
2000/78!

In other words: one has to examine the alternatives in each 
individual case how to possible continue the working relation 
instead of automatic dismissal! 
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What did the CJEU decide? 
Article 2(2)(a) of Council Directive 2000/78/EC of
27 November 2000 establishing a general
framework for equal treatment in employment
and occupation, read in conjunction with
Article 4(1) and Article 5 of that directive, must
be interpreted as precluding national legislation
which strictly prohibits the continued
employment of a prison officer on the sole
ground that his auditory acuity is below the
prescribed standard, without the employer
having examined whether that person is capable
of performing the duties arising from his
employment, where appropriate after the
adoption of reasonable accommodation
measures, as referred to in Article 5 thereof.

29

4. Conclusion: Lessons learned: what is the role of a national 
judge?

30

It is a good example, because the case is now back
at the Constitutional Review Chamber of the
Supreme Court, but in fact much speaks for it that
the kind of examination about the possible conflict
of the national law with the EU law should have
been done already at earlier instances.

Nevertheless, it is to welcome that out of
procedural economy the Supreme Court asked for a
preliminary ruling.

On a national level there was also a question of
legitimate expectation: the stricter requirements
of hearing capacity were not in force when the
applicant was recruited by the prison, he was
counting on the possibility that he could also seek
for an early retirement (he still had allegedly only
two more years to go, when he was dismissed).
Legitimate expectation seems to be beyond the
scope of EU law and could instead rise issues as far
as the European Convention on Human Rights and
the European Court of Human Rights case law are
concerned.e However, is it at all necessary to
examine the issue of legitimiate expectation? …
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What do you think the Estonian Supreme 
Court should do now? 

31

Twofold 
obligation of a 
national 
judge: 

Conclusion: Lessons learned: what is the role of a 
national judge? (continued). Some general and 

specific questions to brainstorm! 

Are the preliminary rulings binding also to other national jurisdictions?

Should the national judge disapply the annex of the Regulation No 12/the
Regulation No 12 and apply directly the Equal Treatment Act which in abstract
way transposed the Directive or apply directly the Directive or try to interpret
the Regulation No 12 in conformity with the Directive?

Can the Constitutional Review Chamber of the Supreme Court do it itself?

Is there enough space for a Member State to have discretion in transposing the
Directive?

In that case should the Supreme Court examine the national measures in the
light of the fundamental rights protection level guaranteed by the EU (see e.g.
Judgment of the Federal Constitutional Court of Germany of 6.11.2019 1
BvR276/17 on Right to be forgotten II and the judgment of 21.04.2021 by the
Estonian Supreme Court in 5-20-10/13)?

What happens in case the national law is in accordance with the EU law, but
breaches the Constitution?

What happens with the national law that is contrary to the EU law and is simply
left unapplied, should it be invalidated?

1. To interpret, as far as possible, national 
law in conformity with EU law and, 

2. If it is not possible, disapply the national 
law that is incompatible with the EU law 

See also CJEU in Kücükdeveci, C-555/07, 19.01.2010 
See also: in a judgment (111/2017) on a
question of constitutionality raised by a
question of gender discrimination (treatment of
female civil servants considered less favourable
than male civil servants as regards retirement
age), the Italian Constitutional Court has
clarified the scope of preliminary ruling with
regard to the question of constitutionality:
obligation to set aside provision of national law
that conflicts EU law, superfluous to evoke the
issues of constitutionality.

https://www.cortecostituzionale.it/documenti
/download/doc/recent_judgments/S_111_2017
.pdf
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Tänan tähelepanu eest! 
Thank you for your attention! 
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The role of the national judge is to apply EU equality law, if applicable, and also be able to distinguish
between unconstitutionality and conflict with the EU law …. 
National judge has an important role in dialogue with the CJEU …  
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