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Application of anti-discrimination directives

EU anti-
discrimination 

legislation

• Primary law: 

• Article 21 (non-discrimination), 23 (equality between men 
and women), 33 (family life and professional life) of the 
Charter of fundamental rights 

• Articles 2, 3(3), 8 TEU 

• Article 10 TFEU 

• Secondary law: 

• Equal Treatment Directive (2000/78/EC) 

• Gender Goods and Services Directive (2004/113/EC) 

• Directive on the implementation of the principle of equal 
opportunities and equal treatment of men and women in 
matters of employment and occupation (recast) 
(2006/54/EC) 

• Directive on the right to family reunification (2003/86/EC) 
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Application of EU anti-discrimination law by 
national courts 

• Ex officio application of EU law

• Procedural autonomy

• Effective judicial protection [Article 4 (2) + 19 TUE +47 
Charter]

(Impact, C-268/06)

EQUIVALENCE

EFFICIENCY

Procedural autonomy

Application of EU anti-discrimination law by 
national courts 

Preservation of the effectiveness of the EU law

• Principle of supremacy

• Direct effect -

• 1. on expiry of the deadline, if the Directive has not 
been transposed or has been transposed incorrectly 

• 2. the provision is sufficiently precise, clear and 
unconditional

• Indirect effect - in keeping with the interpretation
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Direct effect. 
Primary legislation

Requirements? – clear, precise, 
unconditional and must not 

require complementary measures 

What type of direct effect? –
vertical + horizontal (Van Gend en 

Loos, C-26/62, Mangold – C-
144/04-pp gen)

Article 157 TFEU?

Article 157 
TFEU

CJEU, K e.a. and others Tesco Stores Ltd., C-624/19, 
EU:C:2021:429

- Article 157 TFEU - imperative character, the ban 
on discrimination between male and female 
workers is applied not only to the action of public 
authorities, but it equally spans over all collective 
agreements regulating salaried work, as well as 
over all agreements between private persons

- it produces direct effects by creating for private 
persons rights which the national courts have a 
mission to protect
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Direct effect. 
Secondary 
legislation. 
Directive

• Requirements? - clear, precise, 
unconditioned + MS failed to transpose the 
directive within the deadline or it has not 
been correctly transposed 

• What type of direct effect?
✓ vertical, horizontal (Van Duyn, C-41/74, Ratti, C-

148/78)

✓ the MS cannot rely upon it against the private 
person (Marshall, C-152/84)

✓ indirect - if the rule is legally incomplete, the 
harmonious interpretation (von Coslon, 14/83)

✓ incidental – less regarding obligations + the 
harmonious interpretation (CIA Security 
International SA, C-194/94)

Practical aspects of the preliminary reference
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IMPORTANCE

• Collaboration

• Cooperation

• Dialogue 

• Communication 

The purpose of the procedure

• access to national courts for
assistance in resolving questions
of interpretation of EU law

• uniform interpretation and
application of EU law

• development of EU law

• protection of the rights of private
persons
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Article 19 
TEU

"(3) The Court of Justice of the European 
Union shall act in accordance with the 
Treaties:

[....]

(b) on a preliminary basis, at the request of 
national courts, on the interpretation of
Union law or the validity of acts adopted by 
the institutions; 

[....]”

Article 267 
TFEU

(1) The CJEU has jurisdiction to give preliminary rulings on:

(a) the interpretation of treaties;

(b) the validity and interpretation of acts adopted by the 
institutions, bodies, offices or agencies of the Union

(2) If such a question is raised before a court of a Member State, 
that court may, if it considers that a decision on the question is 
necessary to enable it to pass judgment, request the Court to 
give a ruling on the question.

(3) If such a question is raised in a case pending before a national 
court against whose decisions there is no appeal under national 
law, that court is obliged to bring the matter before the Court;

(4) Where such a question is raised in a case pending before a 
national court concerning a person subject to a measure 
involving deprivation of liberty, the Court shall give its decision 
as soon as possible.
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Subject of the reference

EU LAW
- if applicable to the dispute
- NOT if EU law is not applicable temporarily
(Exmitiani SRL, C-286/16)

National law - applicability over time of 
Constitutional Court decisions (Rîpanu, C-
407/15)

- not even when the 
provisions of the Charter are invoked without 
applying EU law (EV, C-723/18; National 
Police Corps, C-434/11)

CFI decision - way of challenging a previous 
PR (Wunsche, C-69/85)

Specific cases of 
implementation 
of EU law

Cases concerning national measures falling within the 
scope ratione materiae and personae of a directive 
before the expiry of the transposition deadline (see 

Mangold judgment, C-144/04);

Cases concerning national procedural law 
provisions affecting or regulating the exercise 
of (ordinary) rights guaranteed by EU law (such 
as the right to require the Member State to make 
good damage caused to natural or legal persons 

by failure to implement a directive in time: see 
Case C-279/09 DEB [2010] ECR I-13849). 
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Specific cases of implementation of EU law

POSITIVE IMPLEMENTATION

- The MS fulfills certain 
obligations under EU law

NEGATIVE IMPLEMENTATION

- derogation from EU 
application cannot be made in 

violation of EU law 

Judgment of 30 April 2014 , 
Pfleger, C-390/12

?

Article 7(1) of Directive 2003/88 states:

"Member States shall take the necessary measures to ensure 
that every worker is entitled to paid annual leave of at least 

four weeks in accordance with the conditions for entitlement 
to, and granting of, leave laid down by national legislation and 

practice.

Under the transposing legislation, 5 weeks are granted to 
workers. In a national dispute, it is claimed that the calculation 
of days in excess of the 4 weeks provided for in the Directive is 

discriminatory and the Charter is invoked (Article 31 - fair 
working conditions).

Is the Directive applicable? Is the Charter applicable? Can a 
preliminary reference be made to determine whether national 

law complies with EU law?
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Answer
The Directive is NOT applicable, nor is the charter 

More favourable provisions granted by Member States - C-609/17 and 
C-610/17, Terveys and AKT

“53 However, where the provisions of Union law in the area in question 
do not regulate an issue and do not impose any specific obligation on 

the Member States in respect of a given situation, the national 
legislation which a Member State adopts in respect of that issue is 

outside the scope of the Charter and the situation in question cannot 
be assessed in the light of the provisions of the Charter.

54 Therefore, [....] Member States shall not implement this Directive 
within the meaning of Article 51(1) of the Charter.”

Types of referral

ESTABLISHING VALIDITY

• TREATIES

• Secondary legislation

(regulations, directives)

• Non-mandatory acts?

INTERPRETATION

• TREATIES

• Secondary legislation (regulations, 
directives)

• Non-mandatory acts?
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Rejection of the request for referral

• Mandatory requirement - REASON - Article 47 of the Charter and 
Article 6 ECHR

• CJUE, Consortio Italian Management, C-561/19

• - the statement of reasons for its decision must show either that the question of EU law 
raised is irrelevant for the resolution of the dispute, or that the interpretation of the EU 
law provision concerned is based on the Court’s case-law or, in the absence of such case-
law, that the interpretation of EU law was so obvious to the national court or tribunal of 
last instance as to leave no scope for any reasonable doubt.

• ECtHR Decision, 13 February 2020, Sanofi Pasteur v. France

• It does not mean that ECHR guarantees a right to the request for a preliminary ruling 
(ECtHR Decision, 24 April 2018, Baydar v. the Netherlands)

The need for referral. PR in interpretation

National court decisions 
that are susceptible to 

challenge - a right

National court of last 
resort - an obligation 
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Are there any preferred courts?

• NO
• Need to refer to the internal hierarchy

(Cartezio, C-210/06; Francisco Gutierez Naranjo, C-154/15, C-307/15, 
C-308/15)

• Importance of CJEU case degree of the court
Chez, C-83/14 - Administrativen sad Sofia-grad (First Administrative 

Court)
Coman, C-673/16 - CCR (before the Court of First Instance of 

District 5 Bucharest)

MANDATORY REFERRAL
INTERPRETATION

• Absolute obligation? NO!
Exceptions

• 1. Lack of relevance

• 2. Act éclairé  

• 3. Act clair
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CJUE, Consortio Italian Management, C-561/19

• Article 267 TFEU must be interpreted as meaning that a national court
or tribunal against whose decisions there is no judicial remedy under
national law must comply with its obligation to bring before the Court of
Justice a question concerning the interpretation of EU law that has been
raised before it, unless it finds that that question is irrelevant or that the
provision of EU law in question has already been interpreted by the
Court or that the correct application of EU law is so obvious as to leave
no scope for any reasonable doubt.

MITIGATION OF THE 
OBLIGATION

ACT ÉCLAIRÉ ACT CLAIR

CILFIT test (C-283/81)

The correct interpretation of the EU
law is obvious for:

- the national courts of other MS

- CJEU

- in all the official language versions

- in the own terminology of the EU
law

- in the light of the overall EU law

C-28/62 - C-30/62, Da 
Costa

CJUE s-a pronunțat asupra 
problemei de drept UE
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MITIGATION OF THE OBLIGATION. 
Act clair. Recent developments

ACT CLAIR

- X and van Dijk, C-72/14 and C-197/14 – the
interpretation must be obvious also for the national
courts of the same state?
- Ferreira da Silva, C-160/14 - the interpretation of a
notion of EU law gave rise to a high risk of
uncertainty for many national courts

MITIGATION OF THE OBLIGATION. 
Act clair. Recent developments

ACT CLAIR

Consortio Italian Management, C-561/19

• it must bear in mind those divergences between the various 
language versions of that provision of which it is aware, in 

particular when those divergences are set out by the parties 
and are verified.

• the existence of diverging lines of case-law

• grounds of inadmissibility specific to the procedure before 
that court or tribunal? 
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DRAFTING THE 
REQUEST.
INSTRUMENTS

Rules of Procedure of the Court of Justice 
(Articles 93-118)

Recommendations to national courts and 
tribunals in relation to the initiation of 

preliminary ruling proceedings 
(8.11.2019)

CJEU Case-law

www.curia.europa.eu

CONTENTS OF 
THE REQUEST

It is the only act which is translated 
in all the EU official languages

Article 94 of the Rules of Procedure 
of the Court

It is essentially provided in the 
Annex to CJEU Recommendations 
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CONTENTS OF 
THE REQUEST

the text of the preliminary questions - in a separate part of the 
request, preferably in the beginning or at the end;

brief overview of the object of the dispute and of the relevant 
facts;

applicable national legal provisions and the relevant national 
case-law; 

applicable EU law provisions; 

reasons which made the court have doubts regarding the 
interpretation of the EU law provisions;

short summary of the arguments of the parties;

point of view of the national court (optional)

The right 
time for 
the referral
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The wording of questions for 
interpretation

“Article 4(1) of Directive 79/7 and Article 5 (b) of
Directive 2006/54 must be interpreted in the sense
that they oppose a national provision which excludes
unemployment benefits from among the social
security benefits awarded to household employees by
a legal social security system?” (CJ, C-389/20)
“Council Directive 2000/78/EC [...] and Directive
2006/54/EC must be interpreted as meaning that the
scope of those directives includes provisions of the
law of a Member State pursuant to which (i) part of
the amount of the occupational pension which the
employer is contractually bound to pay directly to its
former employee must be withheld at source by that
employer and (ii) the contractually agreed indexation
of the amount of that benefit is ineffective?” (YS,
C-223/19)

The wording of questions for 
interpretation

“Article 7 of Directive 92/85 must be interpreted
as applying to a situation, such as that at issue in
the main proceedings, where the worker
concerned does shift work in the context of which
only part of her duties are performed at night.
(Isabel González Castro, C-41/17)
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IMPORTANCE 
ADEQUATE 
CONTENT

LACK OF DESCRIPTION OF THE FACTS

•Ioan Anghel , C-441/10

Wilo Salmson, C-10/19

CJEU will dismiss the request for a preliminary ruling as manifestly inadmissible

IMPORTANCE RELEVANCE

• Insufficient information as to the reasons justifying the need 
for an answer to the questions referred for a preliminary 
ruling for the purposes of resolving the dispute in the main 
proceedings - Manifest inadmissibility of the request for a 
preliminary ruling - UF, C-105/20
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Could CJEU 
ask the 
referral court 
to make up for 
the gaps?

FORM OF THE REQUEST

simple, clear and precise, without pointless details; 

concision is important - 10 pages should be enough; 

typed on white paper, without any patterns, A4;

regular font (Times New Roman, Arial, Courier); 

body - 12 points, spacing - 1.5 between lines;

all pages and paragraphs must be numbered; 

dated and signed.
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WHAT IS 
SUBMITTED?

Romania 

article 53 (1) (i) of the Internal Rules of the 
courts:

+ MoJ is notified

+ AG for CJEU is notified

+ NIM is notified

• Nominal version 

• Anonymized version

• Editable version (email)

• the accurate details of 

the parties to the 

case/their representatives 

• a partial or a complete 

copy of the case file

• Amelia Onișor, Judge, Bucharest Court of 
Appeals, NIM trainer

• amelia.onisor@inm-lex.ro

39

40


