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APPLYING EU LAW IN DOMESTIC PROCEEDINGS

The national judge as the EU judge

EU judicial power between the CJEU and national courts
= CJEU: infringement and annulment proceedings (principle of conferral of powers)
= National courts: (private) actions to enforce EU law right (general competence)
National courts as ‘the courts of general jurisdiction for EU law’
= CJEU to ‘say what the law of the EU is’

o i.e. ensure that ‘in the interpretation of the Treaties the law is observed’ (Article 19 TEU)

o Pivotal role of the CJEU in preserving the uniform application of EU law

= National courts to apply EU law to the cases that come before them

o Decentralised enforcement of EU law and obligation to apply EU law: individuals can rely on the
rights that they derive from EU law before national courts

o Fundamental role of the national court as the ‘ordinary Union court’

o National courts must guarantee effective judicial protection and may rely on EU law to have their
independence protected




EU law as part of the national legal order

Basic principles
= Primacy: Costa/Enel (6/64)
= Direct effect: Van Gend & Loos (26/62)

o Conditions: provision which is clear, unconditional and not contingent on any discretionary implementing
measure

o Precision: direct effect vs direct applicability

* Reyners (2/74): freedom of establishment; van Binsbergen (33/74): provision of services; van Duyn (41/74 ): freedom of
movement

National judge obligations
= |nterpret national law in conformity with EU law :Haaga (32/74), von Colson (14/83)
o Exc. : principles of legal certainty and legality, prohibition of retroactivity or interpretations contra legem
= Set aside national law conflicting with EU law with direct effect: Simmenthal (106/77)
= Affirm Member States responsibility for violation of EU law: Franchovich (C-6/90 and C-9/90)
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EU law as part of the national legal order

The principle of national procedural autonomy

o Inthe absence of EU rules, it is for the Member States to establish their judicial frameworks and
procedure, in order to safeguard the rights that individuals derive from EU law

= Principles of equivalence and effectiveness

= Obligation to guarantee full effectiveness and practical effect of EU law

o National judge to eliminate obstacles to the application of EU law (principle of primacy) and to
impose additional requirements where needed (principle of sincere cooperation)

o Obligation to provide remedies (Articles 4(3) and 19 TUE)
= Principle of effective judicial protection (Article 47 Charter)

curia.europa.eu




Dialogue between national courts and the CJEU

Reference for a preliminary ruling
= ‘Keystone of the EU system of judicial protection’ (opinion 2/13)

o It guarantees the uniform interpretation and application of EU law and equal protection under EU
law for all citizens across the EU

= Practical instrument aimed at resolving a concrete case
o No requests for opinions nor general or hypothetical questions
= Form: ‘incidental procedure’
o Similar to the referral to the Constitutional Court

Il. PRACTICAL TIPS FOR SUBMITTING A REQUEST FOR A PRELIMINARY RULING
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Legal sources of the preliminary ruling mechanism

Art. 19 TEU

= The CJEU ensures respect for the law in the interpretation and application of the
Treaties

Art. 267 TFEU

= Jurisdiction to give preliminary rulings

CJEU Statute (Articles 23 and 23a) and rules of procedures (RP) (Articles 93-118)
= Procedural rules

= Limited competence of the General Court as to this year

Recommendations and instructions ('soft law' instruments)

= |n particular: Recommendations to national courts and tribunals in relation to the
initiation ofpre/iminary ruling proceedings (www.curia.europa.eu = Court of Justice = Procedure)

Article 267 TFEU (main substantive provision)

“The Court of Justice of the European Union shall have jurisdiction to give preliminary rulings
concerning:

(a) the interpretation of the Treaties;

(b) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the
Union;
Where such a question is raised before any court or tribunal of a Member State, that court or

tribunal may, if it considers that a decision on the question is necessary to enable it to give
judgment, request the Court to give a ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of a Member State
against whose decisions there is no judicial remedy under national law, that court or tribunal shall
bring the matter before the Court.

If such a question is raised in a case pending before a court or tribunal of a Member State with
regard to a person in custody, the Court of Justice of the European Union shall act with the
minimum of delay.”
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Article 94 RP (content of the request for a preliminary ruling)

“In addition to the text of the questions referred to the Court for a preliminary ruling, the
request for a preliminary ruling shall contain:

(a) a summary of the subject matter of the dispute and the relevant findings of fact as
determined by the referring court or tribunal, or, at least, an account of the facts on
which the questions are based;

(b) the tenor of any national provisions applicable in the case and, where appropriate,
the relevant national case-law;

(c) astatement of the reasons which prompted the referring court or tribunal to inquire
about the interpretation or validity of certain provisions of European Union law, and
the relationship between those provisions and the national legislation applicable to
the main proceedings.”
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The author of the referral

Exclusive initiative of the national judge
= National court's interpretation of national law is authoritative

o Presumption of relevance of the question(s)

o Yet, possibility for the CJEU to reformulate them

o Accessory position of the parties (no mere reference to parties’ pleadings)
Concept of 'court or tribunal’

= Notion specific to EU law (case law): ‘jurisdiction’

o Requirements: legal origin of the body, permanent character, compulsory jurisdiction, adversarial
proceedings, application of legal rules (# equity), independence

o Non-judicial bodies (examples): public prosecutor's office, voluntary jurisdiction, Court of Auditors
on ex post control of administrative activity # judicial bodies

= Lack of jurisdiction: inadmissibility of the application (incompetence of the CJEU)
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The content of the referral

Preliminary ruling on the interpretation of EU law
= Source of interpretation: treaties, principles of EU law, all EU secondary law

o Interpretation # application of EU law nor assessment of (in)compatibility national law

o Court formulation: The [relevant national provision] infringes EU law The [relevant EU provision
must be interpreted as precluding/non-precluding national legislation under which [content of
national legislation]

o Possibility of rewording the application of the referring court
Preliminary ruling on the validity of EU law
= Object: secondary EU law
= Exclusive jurisdiction

o Only the Court can declare an EU act invalid: 314/85 Foto-Frost [1987]
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Object of the referral: faculty vs obligation to refer

Faculty to refer
= Art. 267(2) TFEU: a court “may, if [necessary]".
= Assessment of the necessity of the reference
o In particular: novel questions or application of complex case law in the context of novel law or fact
= Exception

o Where the national judge deems it necessary to disapply a provision of EU secondary law
considered invalid - obligation [314/85, Foto-Frost].

o Caution: the court may reject grounds for invalidity of an EU act, but may not declare it invalid
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Object of the referral: faculty vs obligation to refer

Obligation to refer

= Art. 267(3) TFEU: a court of last resort 'is obliged to refer the matter to the Court'
= Exceptions

o Question (interpretation of EU law) not relevant to the outcome of the main proceedings

o Materially identical question already decided for a preliminary ruling and settled case-law of the
Court (theory of the “acte éclairé”)

o Absence of reasonable doubt as to the interpretation of the answer (obvious application to courts
of other Member States and to the Court) (theory of the “acte claire”)

* Cilfit (283/81, 1982, §§ 13-16), Consorzio Italian Management (C-561/19, §§ 48-49)
= Sanctions for failure to refer:
o Reparation of damages Kobler (C-234/01, § 36)
o Infringement proceedings Commission v France (C-416/17)
o European Court of Human Rights (violation of Article 6 ECHR: lack of reasoning for failure to refet)u...
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Procedure before the national court before referral (‘ascending phase’)

Order for reference

= Order to be sent to the CJEU

= with questions and case-file to the CJEU

= Format of decision according to national law (normally order)
Suspension of national proceedings pending CJEU’s proceedings
= Possibility of precautionary measures
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Procedure before the CJEU (1/3)

Introduction of the case
= Receipt of referral decision (Registry)

= Preliminary examination from the Directorate for Research and Documentation
(admissibility check)

= Translation working language (FR) and other EU official languages
Written phase

= Notification of interested parties: parties to the main proceedings, Member States, EU
Commission or institution, body, office or agency whose validity is contested or to be
interpreted

= Observations by interested parties
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Procedure before the CJEU (2/3)

Instruction of the case
= Assignment of case to the reporting judge (preliminary report to the RG)
= General meeting: choice of formation, with possible conclusions of the Advocate
General, measures of organisation of proceedings or measures of inquiry
Oral phase
o Hearing and/or conclusions AG
Possible interactions between the CJEU and the national judge
= Contacts between the CJEU Registry and referring court: e.g. requests for clarification

= Communication of procedural developments

o Withdrawal, national law developments, unconstitutionality of relevant national rules, out-of-court
settlement, etc.

o Decision following an appeal against the order for reference and consequences for the referral
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Procedure before the CJEU (3/3)

Adoption of the decision
= Drafting judgment, translating into language of proceedings and sending it to national
court
o Possible withdrawal of the application (until notification of date of delivery of the judgment)
Outcome of the decision
= Judgment on the merits (interpretation/validity)

= Reply by reasoned order
o Article 53(2) RP: No jurisdiction or reference manifestly inadmissible
o Article 99 RP:
* Preliminary ruling identical to a question on which the Court has already ruled
* Reply to such a question may be clearly deduced from existing case-law
* Answer to the question admits of no reasonable doubt
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Special forms of procedure (1/2)

Expedited Procedure (Article 105 RP)

= Procedure with reduced time limits
o Reduction of time limits written stage, immediate fixing of hearing date, ruling 'after hearing the
Advocate General
= Justified by the nature of the case in special circumstances

o High and imminent risk to public health or the environment or uncertainties on fundamental
questions of national constitutional law or EU law

o Particularly important economic interests, duty of the national court to decide rapidly and number
of persons or legal relationships concerned not relevant

o Not a substitute for interim measures
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Special forms of procedure (2/2)

Urgent Preliminary Procedure (PPU) (Art. 107 RP)
= Limited to the Area of Freedom, Security and Justice (Part Ill, Title V, TFEU)

= Shortened procedure (3-4 months)
o Ad hoc hearing, communications by electronic means limited and accelerated written phase (or
omitted), immediate setting of hearing date, ruling "after hearing the Advocate General"
= Justified only in circumstances where absolutely necessary, i.e.
o Person detained or deprived of liberty (legal position person)
o Parental responsibility or custody of children in early childhood (jurisdiction of the court seised)
o Risk of violation of fundamental rights

o Economic interests, uncertainty of the parties' situation, number of persons affected or number of
suspended cases not relevant
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Procedure before the national court after referral (‘descending phase’)

Reference for a preliminary ruling and resumption of proceedings a quo
= Application of the principle laid down by the CJEU

= |Information on the action taken on the preliminary ruling and communication of the
final decision taken in the national proceedings (European Judicial Network)

Costs
= Competence of the referring judge
= The CJEU may grant legal aid in so far as it is not already granted at national level
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Effects of a preliminary ruling

Preliminary ruling on interpretation

= Intra-procedural effects: national court bound by the interpretation given by the CJEU
o Possibility to raise a new question on new matters of fact or law

= Extra-procedural effects: the interpretation is valid ‘erga omnes’

Preliminary ruling on validity

» Intra-procedural effects: the act declared invalid cannot be enforced

= Extra-procedural effects: declaration ‘erga omnes’ and retroactive (~ annulment)
National judge to

= Interpret national law consistently with EU law as interpreted by the CJEU
o Disapply national law when consistent interpretation is not possible (e.g. ‘contra legem’)

= Disregard the EU secondary provision declared invalid
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Pathological situations (inadmissibility of the referral) (1/2)

1. Fictitious litigation
= The CJEU assists the administration of justice in the Member States
= No advisory opinion on general or hypothetical questions
o Foglia (C-104/79 §§ 10-11 and C-244/80 §18)
3. Purely internal situation
= Absence of connection between national litigation and EU law
= Exceptions: Ullens de Schooten (C-268/15)
o Risk of reverse discrimination and equivalent cross-border case (e.g. equality principle)
o (Indirect) applicability of EU law by virtue of a referral by national law (e.g. competition law)

o Certain cross-border interest (e.g. public procurement or concessions)
o The annulment of indiscriminately applicable measures

Duty to state reasons —
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Pathological situations (inadmissibility of the referral) (2/2)

3. Isolated application of the Charter of fundamental rights of the EU

= Article 51 Charter

1. The provisions of the Charter are addressed to the Member States only when they are
implementing Union law

2. The Charter does not extend the competence of the EU

= Case-Law

o The fundamental rights guaranteed in the Union's legal order apply in all situations governed by
Union law and not outside them (Akerberg Fransson, C-617/10).

o Not possible to assess in the light of the Charter national legislation that does not fall within the
scope of EU law

o Duty to state reasons (KE, C-185/19)
4. Formal irregularities (Article 94 RP)
= Example: no explanation on connection between national litigation and EU law
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Practical tips for writing the request (1/2)

Summary explanation of the subject-matter of the dispute and the relevant facts

= Need to: understand whether there is real (non fictitious) litigations and whether EU law applies; assess
whether the EU provisions cited are relevant; and give interested parties the opportunity to express their
views

= (Possible) explanation of the jurisdictional nature of the adjudicating body and of the dispute (where
these are not obvious)

Applicable national rules (and case law)

= The Court does not apply or interpret national law

Indication of the provisions of EU law that are the subject of the request

= The CJEU may check whether there are other applicable provisions of EU law

Grounds for reference and connecting factor with EU law

= The Court must verify the relevance and genuineness of the question

Summary of the relevant arguments of the parties

= Possibility to put questions to the parties (in writing or at the hearing) e
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Practical tips for writing the request (2/2)

Point of view of the referring court

= Useful in determining how it intends to apply EU law (necessary in case of expedite procedure or PPU)
= Need to interpret EU law or doubts on the validity of (secondary) EU law

Questions referred for a preliminary ruling

® |n a separate and clearly identified section of the application

= Must be understandable ‘on their own’

o Questions are translated and published in Official Journal of the EU
Additional elements for drafting the expedite procedure or PPU application
= Legal and factual circumstances establishing urgency
= Risks when applying the ordinary procedure
Communications
= Preference for communications by telematic means (e-Curia)

Detailed formal indications
= See Recommendations to national courts
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Any questions?

Thank you!
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