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Remedies

Article 47 of the Charter of Fundamental Rights 

provides for the

• right to an effective remedy before a tribunal
• in case of a violation of any right or freedom 

guaranteed by the Charter

For discrimination cases MS have to ensure that
• judicial/administrative procedures, including
• conciliation procedures  (if adequate) are in place

2006/54/EC Recast Directive Art 17



Remedies

• Access to Courts
– Civil Courts
– Criminal Courts
– Administrative Courts

Type of discrimination

• Equality Bodies
– (Promotional type bodies)
– Tribunal type bodies

New standards for EBs!

• Interest Organisations/NGOs
– right to engage in support of or on behalf
– (right to intervene/ claim in interest of a group)



Remedies

• In cases concerning the application of EU (non-
discrimination) law the right to effective remedy before
a tribunal requires the jurisdiction of an independent
and impartial tribunal

(AK v Sąd Najwyższy, C-585/18)

• the right to effective judicial protection (Art 47 CFR)
includes applicant’s right to have a court examine

whether, or find that, discrimination has occurred

(Braathens Regional Aviation AB, C-30/19)



Beyond the individual case

When

• there is no concrete person affected by discrimination

or

• person does not want to proceed in a case.

– no barrier to finding discrimination

– associations with a legitimate interest can be given 
the right to bring legal or administrative 
proceedings in the general interest of a group by 
national legislation.

(Feryn, C-54/07, confirmed by Accept, C-81/12)



Beyond the individual case

Member States have to make sure that

associations or other organisations with a

– legitimate interest in the implementation of the non 
discrimination principle are entitled to 

– either on behalf or 

– in support of a complainant 

– engage in any judicial and/or administrative 
procedure provided for its enforcement. 

(Article 17 Recast Directive)



Beyond the individual case

New standards for equality bodies:

Equality bodies shall have the 

• the right to initiate court proceedings on behalf of 
one or several victims OR

• the right to participate in court proceedings in support 
of one or several victims OR

• the right to initiate court proceedings in its own 
name, in order to defend the public interest

Articles 10 



Beyond the individual case

In Croatia

an association may file a complaint in its own

name with to purpose of

• a declaratory judgement on discrimination of a

group

• stopping discriminatory conduct

• proactively eliminating discrimination and

discriminatory practises

• publication in the media



Remedies – Collective Complaint

In France

a number of individual cases can be brought to

court together as a collective complaint

can be initiated by NGO or in employment cases

by trade union

• to stop discrimination

• to claim compensation for the group as a

whole



Sanctions

Sanctions in discrimination cases have to be

• effective

• dissuasive

• proportionate

AND: all measures necessary to ensure that they are 
applied have to be taken

design is up to

national legislator

Recast Directive Art 25



Sanctions

Compensatory aim: providing remedy for single 
victims of discrimination 

Punitive aim: constituting a punishment for the 
perpetrator.  

Preventive aim: being a tool for preventing further 
discrimination by the individual 

perpetrator 

Social-preventive aim: being a tool for fighting 
discrimination and fostering equality on a 

societal level -> collective redress



EU Legal Framework

Gender Recast Directive  2006/54 requires

real and effective compensation or reparation for 
the damage sustained (Article 18 )

• in a way which is dissuasive and proportionate to the 
damage suffered

• Restriction by the fixing of a prior upper limit ‚only‘ for 
cases, where it was refused to take a job application into 
consideration 



Case Law of the CJEU

Sanctions in discrimination cases should
• be adequate in relation to the damage sustained (von Colson C-

14/83)

• not be mere symbolic (ACCEPT C 81/12)

• not be made dependant on a proof of fault (Decker C-177/88)

• have a real deterrant effect (Decker C-177/88)

• not have any upper limits (Marshall C-271/91)

• not be dependant on the existance of an individual victim (Feryn C-
54/07)

• might include punitive damages‚ that are really additional (María 
Auxiliadora Arjona Camacho v Securitas Seguridad España, S.A., C-
407/14)

• include applicant’s right to have a court examine, if discrimination has
occurred. Braathens Regional Aviation AB, C 30/19

Basic standards – but no guidance



National Approach

• Compensation for material and immaterial
damages

• Administrative fines

• Disciplinary sanctions

• Obligations/recommendations to stop
discriminatory treatment

• (Re-)instatement into a situation without
discrimination

• Publication of a decision



Other solutions

Alternative forms of dispute resolution are frequently
applied in non-discrimination cases by equality bodies and
many cases at court end up with a settlement – with or
without mediation procedures

New EB standard Art 7: 
EBs shall be able to offer –

either themselves or by another competent entity 

Pros Cons

Victim might reach what 
he/she wants - effectiveness

No case law created

Possibility to keep up 
(employment) relation

No need to change policies –
lack of dissuasiveness

Quicker

Contribution to a change of attitude?



Reality 

• Complexity of legal framework

• Different levels of awareness and knowledge about access to
justice

• Different levels of protection/ different institutions in charge

• Lack of case law that could serve as guidance

• High tresholds for evidence in order to shift the burden of proof

• Enduring legal uncertainties (e.g. need of ‘specific’ ethnicity)

• Low amounts of penalties and compensations, basic standards
but no guidance

• Limitations in enforcement of recommendations

• Sometimes high court fees (e.g. claim dismissed in part)



New standards for Equality Bodies

Equality Bodies entitled to issue
• binding or non-binding decisions, which shall include
• specific measures to remedy any breach of the principle of

equal treatment found and to prevent further occurrences

Establishment of appropriate mechanisms
• for the follow-up to non-binding opinions, such as feedback

obligations, and
• for the enforcement of binding decisions

Obligation for EBs to publish at least a summary of those of
their opinions and decisions which they consider to be of
particular relevance.

Articles 9 Standards Directives



Enhance effectiveness, proportionality and 
dissuasiveness

• Improve access to relevant information for (potential) victims of 
discrimination, making also relevant case law easily accessible 

• Strengthen the capacities of legal professionals in understanding and 
applying the concepts of immaterial and aggravated damages and of 
multiple and intersectional discrimination

• Encourage widening the range of sanctions available so that the one 
most suitable to the case can be applied - new standards for EBs 
Article 9

• Make use of class action/collective action in order to address 
structural discrimination patterns (incl. adequate sanctions) - new 
standards for EBs Article 10

• Make public a decision, a judgement and/or a concrete sanction 
issued - new standards for EBs Article 9

• Monitor enforcement of decisions  - new standards for EBs Article 10



Thank you!

Contact:
Katrin Wladasch

katrin.wladasch@univie.ac.at
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