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Anchoring equality in EU primary law

1. Without prejudice to the other provisions
of this Treaty, and within the limits of the
powers conferred on the Community by this
Treaty, the Council, acting unanimously on a
proposal from the Commission and after

ARIEE T Y consulting the European Parliament, may

adopt appropriate measures to combat
discrimination based on sex, racial or ethnic
origin, religion or belief, disability, age or
sexual orientation.
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EU Treaty

¢ Article 1a: "The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law
and respect for human rights, including the rights of persons belonging to minorities. These values are common to the
Member States in a society characterised by pluralism, non-discrimination, tolerance, justice, solidarity and equality
between women and men"

* Article 2: "It combats social exclusion and discrimination, promotes social justice and protection, gender equality,
intergenerational solidarity and the protection of the rights of the child. It shall promote economic, social and territorial
cohesion and solidarity between Member States."

* Article 5a: In defining and implementing its policies and activities, the Union shall take into account the requirements
linked to the promotion of a high level of employment, the guarantee of adequate social protection, the fight against social
exclusion and a high level of general and vocational education and protection of human health.

« Article 6: "The Union recognises the rights, freedoms and principles enshrined in the Charter of Fundamental Rights of the
European Union of 7 December 2000, as amended at Strasbourg on 12 December 2007, which has the same legal force as
the Treaties."

« Article 136a: 'Taking into account the diversity of national systems, the Union recognises and supports the role of the social
partners at its level. It shall facilitate dialogue between them, while recognising their autonomy."
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EU Charter of Fundamental Rights

Adopted in 2000
It is binding on all EU activities
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EU Charter of Fundamental Rights

Article 21 Prohibition of discrimination

* 1. Any discrimination based in particular on sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political opinions or any other
opinions, membership of a national minority, property, birth, disability, age or sexual orientation is prohibited. 2. Within the scope of the Treaties, and without
prejudice to their specific provisions, any discrimination based on nationality shall be prohibited.

Article 23 Equality between women and men

* Gender equality must be ensured in all areas, including employment, work and pay.
* The principle of equality shall not prevent the maintenance or adoption of measures providing special advantages in favour of the under-represented sex.

Article 24 Rights of the child

1. Children have the right to the protection and care necessary for their well-being. They shall be free to express their views. In matters affecting them, such
views shall be taken into account, having regard to their age and maturity.

* 2. Inall activities concerning children, whether carried out by public authorities or private institutions, the best interests of the child must be the primary
consideration.

* (3) Every child has the right to maintain regular personal relations and direct contact with both parents, unless this would be contrary to his or her interests.

Article 25 Rights of the elderly

* The Union recognises and respects the rights of older persons to lead a dignified and independent life and to participate in social and cultural life.

Article 26 Inclusion of persons with disabilities

* The Union recognises and respects the right of persons with disabilities to measures aimed at ensuring their independence, social and professional inclusion
and participation in society.
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Council Directive 79/7/EEC on the progressive implementation of the
principle of equal treatment for men and women in matters of social

security
* The Directive applies to:

. Sltgtutory Eocial security systems that provide protection against sickness, disability, accidents and occupational diseases, unemployment and
old-age risks,

» Social assistance that complements or replaces basic systems.

* protects European citizens from discrimination on grounds of sex, whether direct,* or
indirect*, in relation to:
» the scope of these systems and the conditions of access to them,
» the obligation to contribute and the calculation of the amount of the contribution,
« the calculation of benefits and the conditions for the duration and maintenance of entitlement to benefits.

+ Special rules may be adopted to ensure the protection of pregnant women.
* EU countries may exclude from the scope of this Directive:

setting the retirement age,
» benefits provided to pensioners who have raised children, specifically regarding periods of interrupted employment,
« the granting of an old-age or invalidity pension in connection with a spouse's derivative rights,
» long-term benefits provided to a spouse in connection with their spouse's disability, old age, work-related injury or occupational disease,

. tr}ethriggt_ to (t:_hoose, specifically the choice not to acquire rights or accept obligations under the statutory social security system before the adoption
of the Directive.
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Directive 79/7

This Directive applies to:

(a) statutory schemes which provide

protection against the following risks:
sickness
Article 3 Material scope invalidity
old-age

accidents at work and occupational
diseases,
loyment;
) unemp )
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Directive 79/7

e Article 4

* 1. The principle of equal treatment means that there shall be no direct or indirect
discrimination on grounds of sex, in particular in relation to marital or family status,
in particular as regards:

* the scope of the schemes and the conditions of access to them,
* the obligation to contribute and the calculation of contributions,

* the calculation of benefits, including the increase due to the spouse and
dependants, and the conditions governing the duration and maintenance of
entitlement to benefits.
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Directive 79/7

Article 7 - Exceptions

(1) This Directive is without prejudice to the right of Member States to exclude from its scope:

(a) the determination of the retirement age for the purposes of granting old-age and retirement
pensions and its possible consequences for other benefits;

(b) advantages in respect of old-age pension schemes granted to persons who have brought up
children; the acquisition of entitlement to benefits after periods of interruption of employment
for the purpose of bringing up children;

(c)fthe granting of old-age or invalidity pension rights on the basis of derivative entitlements of the
wife;

(d)the granting of an increase in benefits in the event of long-term invalidity, old age, occupational
accidents and occupational diseases for a dependent spouse;

2. Member States shall periodically review .... in order to verify whether it is justified to maintain
the exclusions in question.




CJEU case law

Soukupovd's interpretation of the institution of the normal
retirement age (because Mrs. Soukupova raised her children,
she lost the opportunity to be included in the above-
mentioned programme several years earlier than men in a
comparable situation). CJEU: [i]t is not in accordance with EU
law and its general principles of equal treatment and non-
discrimination for the provisions of the national pension
legislation of the Member State concerned concerning the
age for entitlement to an old-age pension to determine the
'normal retirement age' differently depending on the sex of
the applicant for early retirement agricultural aid and, in the
case of a female applicant, also depending on the number of
children she has brought up. j

Laiz - different pension calculation for part-timers may
discriminate against women
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Pension supplement

Case Case C-450/18, WA v Instituto Nacional de la Seguridad Social

Only for women who have had 2 or more children of their own or

SUppIement adopted - not applicable to men

Pension Supplements fall within the scope of Directive 79/7/EEC

Direct discrimination against men, does not fall within the

Direct definition of an exemption
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C-113/22 DX

The facts of the case

¢ DX, a father of two children, was granted an invalidity pension by the INSS on grounds of

permanent total invalidity, with effect from 10 November 2018, on an assessment basis of EUR
1 972,87. In the context of the relevant administrative procedure, DX did not expressly claim
entitlement to a supplement to the 'maternity' pension ('the pension supplement in question')

in addition to his old-age pension, permanent invalidity pension or widow's/widower's pension

under Article 60(1) LGSS, nor was he automatically granted such a supplement.

On the basis of judgment C-450/18, which shows that Directive 79/7 precludes national
legislation, such as that laid down in Article 60 of the LGSS, which restricts the grant of that
supplement to women, DX submitted an application to the INSS on 10 November 2020 for
recognition of his entitlement to that supplement, amounting to 5 % of the permanent
invalidity pension he was receiving.
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Interpretation of the CJEU

a decision refusing to grant a supplement to a male pension, taken in accordance with
such an administrative practice, which has, moreover, been formalised in a published
administrative regulation, is liable to lead to discrimination against male insured
persons, irrespective of direct discrimination on grounds of sex arising from the
substantive conditions laid down in national legislation, in relation to the procedural
conditions governing the grant of the supplement in question.

the costs, including legal costs and legal representation costs, incurred by the insured
person concerned in order to claim the pension supplement in question must be
recoverable by way of financial compensation if those costs were incurred because
discriminatory procedural conditions governing the award of that supplement were
applied to the party
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+ if that decision was taken in accordance with an administrative practice of

CJEU Conclusion

where an application for a pension supplement by a male insured person
has been refused by the competent authority on the basis of national
legislation which restricts the granting of that supplement to female
insured persons,

and that legislation constitutes direct discrimination on grounds of sex
within the meaning of Directive 79/7, as interpreted by the Court of Justice
in its judgment given in the preliminary ruling procedure before the
rejection of that application,

the national court before which the action against that decision is brought
must order that body not only to grant the person concerned the
supplementary pension claimed but also to pay him damages with
dissuasive effect and to reimburse him in respect of the costs and legal
fees incurred in the proceedings,

continuing to apply that legislation despite that judgment, thereby forcing
the person concerned to bring his claim for that supplement before the
courts.
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Indirect discrimination - pensions

Case C-161/18, Violeta Villar Laiz v Instituto Nacional de la Seguridad
Social (INSS) and Tesoreria General de la Seguridad Social (TGSS)

Double reduction of pensions for part-time workers - apparently
indirect discrimination

Such national regulation goes beyond what is necessary to maintain
the stability of the social security system

FACULTY
OF LAW

Charles University

16




Pension supplement and early retirement
pension

CJEU: concept of sex
discrimination only if
different treatment
between men and
women

Case C-130/20,
Instituto Nacional de la Early retirement
Seguridad Social (INSS) supplement not granted
vYJ

Legislation only in
relation to the

specification of the NI EFEER 0

Directive 79/7

conditions of
entitlement
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Domestic workers' pensions
Case C-843/19, Instituto Nacional de la Seguridad Social (INSS) v BT

The woman working in the household contributed to a special social security system. Zab. For
domestic workers, at the age of 63 she applied for early retirement

The Spanish government's argument - the financial stability of the system
Court: budgetary reasons alone cannot justify discrimination

Possibility to qualify as indirect discrimination against women

Spanish legislation assessed as coherent and systematic, not going beyond objective reasons for
adopting national legislation

322
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Special protection for pregnant and

breastfeeding women

* Directive 92/85/EEC

* If risks are identified, employers must act to protect the women workers
concerned, for example by transferring them to another job or granting them leave.

* If they are granted leave, their employer must guarantee their employment rights
and pay them an appropriate benefit to compensate for the loss of income.

* Pregnant emg on{ees are not obliged to perform night work if they present a
medical certificate.

* Pregnant employees may undergo prenatal medical examinations during working
hours without loss of pay.

* The Directive fprovides for 14 weeks of maternity leave, two weeks of which must
take place before the birth.

* An employ(ee must not be dismissed from her job because of pregnancy or
maternity leave.
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Reconciling work and family life

Is it possible to bottle
feed during Pregnant from a test
breastfeeding breaks? - tube - C-506/06 Mayr

C-104/09 Roca Alvarez

Invent, but within the
limits of the standard...
- C-116/06 Kiiski

Do you have twins?
You're only home with
them once - C-149/10

Chatzi

Greek judges - fathers
are unlucky? - C-222/14
Maistrellis

Mater semper certa
est? - C-167/12C.D.v
S.T., C-363/12 Z.
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