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FABIAN LÜTZ

ERA Seminar (7 June 2024)

Artificial Intelligence 
and Gender Equality

Search for “AI developer” in DuckDuckGo 
(04/03/2024)

21%

AI developers
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AI generated images with Canvas with search 
prompt “EU President” (16/01/2024)

Search for “President Europe” in DuckDuckGo 
(16/01/2024)

Self-regulation ?EU Presidents: AI’s view 

In a nutshell: There are two entry doors for biases and 
discrimination, e.g. the origin of algorithmic discrimination
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Biases and Discrimination 
can occur in the design, 
modelling and development 
of AI systems
 
(Who designs algorithms ?)

See current CEDAW General Recommendation No 40 discussions and Fabian Lütz, The new decision-making place in Europe: Why women need to 

sit at the AI decision-making table for equal and inclusive representation of women in decision-making (Draft Conference Paper)

Design of AI systems

Biases enabling 
Discrimination are also often 
found in datasets that 
reflect society —> Tripple I-
Problem

(Who and what is 
represented in datasets ?)

Biased datasets
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Message: Both design of algorithms and datasets are key to 
craft the adequate laws tackling algorithmic discrimination

Executive Order on the Safe, Secure, and Trustworthy 
Development of Artificial Intelligence (2023)

“Artificial intelligence (AI) holds extraordinary 
potential (..) Responsible AI use has the potential to 

help solve urgent challenges (..)  
At the same time, irresponsible use could exacerbate 

societal harms such as (..) discrimination, bias (..)
Harnessing AI for good and realizing its myriad 

benefits requires mitigating its substantial risks. This 
endeavor demands a society-wide effort that 

includes government, the private sector, academia, 
and civil society.”

US Executive Order AI
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Before LLMs Age of LLMs

Labour Market
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Word embeddings/
Word2Vec 

AI = Prediction machines

• AI looks very impressive (Ex. Coherent text 
in LLMs such as ChatGPT or Copilot)

• AI does not understand the meaning of the 
text generated

• AI merely computes probabilities of the 
next letter or word and thereby predicts 
the most likely (probable) outcome

• Computing power and huge datasets 
enable this advance for AI capabilities
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How AI predicts the next words

Source: https://writings.stephenwolfram.com/2023/02/what-is-chatgpt-doing-and-why-does-it-
work/

1

2

3
4

1: probabilities // 2: Grammar // 3: word space // 4: most probable next word

Introduction

Risks and examples

Soft-law frameworks on AI

The role of private sector, academia, NGOs

Outlook into the future
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05

AI Policy Framework and Examples
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Introduction

Everybody is talking about AI and 
using it. Daily impacts are felt and 
biases and discrimination are 
omnipresent. Despite studies, 
academic and policy discussions,  
concrete legal proposals adressing 
the issues do not exist yet and even 
after adoption the entering into force 
will take some time.

AI Policy
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The risks and examples

Offline: Gender Pay Gap, Vertical 
and Horizontal Segregation, Labor 
market participation, WLB-
Challenge, VAW, Political 
Participation etc.

AI-specific: Loss of jobs due to AI, Job 
creation with AI (but gender dimension!), 
Digital Gender Divide and 21% women in AI

Gender Inequalities
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Prompt: “What is discrimination by correlation ?”

Lütz, F. 2022. Discrimination by Correlation. Towards Eliminating Algorithmic Biases and Achieving Gender Equality. 
In: Quadflieg, S., Neuburg, K. and Nestler, S. ed. (Dis)Obedience in Digital Societies: Perspectives on the Power of 
Algorithms and Data. Edinburgh: transcript Verlag, pp. 250-293. https://doi.org/10.1515/9783839457634-011

Classical discrimination

Algorithmic Discrimination

19
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AI in the lifecycle of the recruitment process (I) - Getting the 
job

Job ad

Some only shown to women or men 

Job description

Outright discrimination rare but the description of the 
job (Ex. minimum height requirements) 

Pre-selection

AI and data-driven and mostly hidden). Lack of awareness + 
opaque process. Biased datasets, stereotypes. 

Interview

(Online)Video or voice analysis software is being used 

Selection/Acceptance

Risk of human blindly applying AI suggestions 

F. Lütz, Le rôle du droit pour contrer la discrimination algorithmique dans le recrutement automatisé Guillaume Florence (eds.) La technologie, l‘humain et le droit, Stämpfli (2024). 21

AI in the lifecycle of the recruitment process (II) - Career 
progression and dismissal

Evaluation

When AI is used for assessing and evaluating workers during the job 
performance, the same risk for potential discriminations occurs 

Discrimination risk

Assessing behaviour of workers (Ex.: absences for maternity, 
parental leave, part-time work) could affect evaluations for women, 

despite the WLB-Directive's explicit prohibition of discrimination 
(and dismissal) 

Promotion

Gender biases might also be reflected in the algorithm dealing with 
preparing and suggesting promotions 

Dismissal

Discriminatory approach of algorithm towards suggesting workers for 
dismissal 

F. Lütz, Le rôle du droit pour contrer la discrimination algorithmique dans le recrutement automatisé Guillaume Florence (eds.) La technologie, l‘humain et le droit, Stämpfli (2024).
22
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Importance of AI recruitment

23

’Tracked by the minute’, 
New York Times, 15 August 2022 
(on the use of job tracking and assessment tools)

Recent examples of AI 
& discrimination

Fabian Lütz
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Biases and stereotypes can occur 
mostly in the design of the 
algorithm and the datasets used

Detecting Biases

Soft-law frameworks
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Soft-Law Frameworks (I)

• Blueprint for an 
AI Bill of Rights

• OECD Guidance 
for generative AI 
in education and 
research

• G7/G20
• Bletchley 

Declaration

• Montreal 
Declaration

• Toronto 
Declaration

• CoE AI 
Recommendation

• EU AI White 
Paper

• OECD AI 
Recommendation

• UNESCO Ethical 
Guidelines 

2018 2019 2020 2021-2022 2023-

Soft-Law Frameworks (II)

CoE Framework 
Convention adopted 
on 17 May 2024
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The role of private sector, 
academia, NGOs

Input of civil society, independent role of academics, role of 
businesses beyond and in the standard-and rule making 
process

Market

• Market 
structure/competitive 
pressure

• Competition for non-
discriminatory products and 
services ?

• Datasets (expensive!)

Self-regulation

• AI principles and best 
practices (mushrooming: 
Jacobin et.al)

• Role of standard setters (ISO, 
CENELEC) 

• Hybrid role

Regulation

• Ex-Ante, Ex-Post, prohibition 
etc.

• Who is responsible for impact 
assessments and audits ?

• Co-regulation

What type of regulation ?
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Fairness (21 DEFs..)
Non-discrimination
Trustworthy AI
Human-centric Al

Self-regulation ?

Outlook into the future 
(AI’s view…)
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Prompt: “Will there be algorithmic discrimination in 2050 ?

FABIAN LÜTZ

ERA Seminar (7 June 2024)

Legal tools to address biases 
and algorithmic discrimination: 
AI Act and alternatives 
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Overview

Introduction

Risks and opportunities

Case Law

Legal Framework in the EU

State of play at international level

The role of private sector, academia, NGOs

Conclusion & Outlook

01
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05
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Legal responses 
to gender 
inequalities

Is the current EU legal 
framework on gender 
equality fit for purpose in 
the algorithmic age ?

Lütz, F. Gender equality and artificial intelligence in Europe. Addressing direct and indirect impacts of algorithms on gender-based discrimination. ERA 
Forum 23, 33–52 (2022). https://doi.org/10.1007/s12027-022-00709-6

Current EU law on 
Gender Equality

35
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Algorithmic 
discrimination

“A classic discrimination based on a protected 
characteristic, such as sex, caused by an 
algorithm/ AI system” 

(simplified, Lütz)

How are existing authorities cooperating on enforcement ?
(Competition, data protection, finance, consumer, equality 
bodies, Labour inspectorates etc.)  

https://www.eeoc.gov/joint-statement-enforcement-efforts-against-discrimination-and-bias-automated-systems

Enforcement cooperation
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Risks and opportunities

Horizontal AI Act

- Despite fundamental rights angle, gender 
equality addressed only indirectly
- No specific concept of algorithmic discrimination

AI Act as support law for Gender Equality?

- Rules on evidence
- Documentation & Transparency
- Complaints & Explanations

Ex-ante screening

- Bias audits (Art. 10 AI Act)
- Regulatory Sandboxes

Risk and 
opportunities
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Case law

CJEU – Clarifications from Luxembourg ?

- Old cases for new problems (but: Art. 267 TFEU) 
- Ligue des droits humains
- Schufa

National Case law

- Italy (Consiglio di Estate, Bologna)
- Netherlands (SyRi; Exam Proctering)

Administrations

- Austria AMS
- Italy ChatGPT (temporary ban)

Insights from 
case law
Can the CJEU use existing cases 
for a broad/teleological 
interpretation of EU law ?

Insights from case law

41
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Amazon Algorithm

- What is the (optimization) goal ? Ideal candidate
- What data/values/characteristics are decisive?
- Correlation between datapoints

AMS Algorithm

- What variables decide ? (Gender, family leave)
- Chances of Labour market reintegration
- Risk of gender inequalities because of real 

world biases impacting the algorithm

- Algorithm for booking rides
- Algorithm ranks/rates reputation, availability 

and reliability 
- Indirect discrimination (caring responsibilities 

as factor for cancellations, not taken into 
account) 

Deliveroo  (Bologna 2949/2019)

Gendered design and 
datasets

Legal Framework in the EU
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44



23

EU COM(2021), 206 final 
Artificial Intelligence Act(AIA)

45

Horizontal 
regulation based on 

opportunities and 
risks of AI

Definitions (Art. 3)
Ban 

(Art. 5)

High risk AI systems 

(Art. 6)

Requirements for 
high-risk AI systems 

(Art. 8 - 14)

Sanctions

(Art. 97)

E R A  ( S o f i a  J u n e  2 0 2 4 )

AI Act & Recruitment 

Risk-based approach 

• Article 6 + Article 6(2) + Annex III (No 4 

Recruitment and selection AI systems)

• Relevance to gender equality 

• Danger to fundamental rights ?

Annex III (Recruitment systems)

• "Throughout the recruitment process and 

in the evaluation, promotion, or retention 

of persons in work-related contractual 

relationships, such systems may 

perpetuate historical patterns of 

discrimination, for example against 

women (...)". (Recital 57)

E R A  ( S o f i a  J u n e  2 0 2 4 )

46
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AI Act & Annex III 

Annex III (Recruitment systems), No. 4 

• Employment, workers management and 

access to self-employment:

(a) AI systems intended to be used for recruitment or 

selection of natural persons, notably for advertising 

vacancies, screening or filtering applications, evaluating 

candidates in the course of interviews or tests; 

(b) AI intended to be used for making decisions on promotion 

and termination of work-related contractual 

relationships, for task allocation and for monitoring and 

evaluating performance and behavior of persons in such 

relationships.

Article 6(2)

• Classification as a high-risk AI system

• Application of the special provisions of 

Chapter 2 (Articles 8 - 14):

• Article 9: Risk management system 

• Article 10: Data and data governance

• Article 11: Technical documentation 

• Article 12: Record-keeping 

• Article 13 Transparency and provision of 

information to users

• Article 14: Human oversight 

47
E R A  ( S o f i a  J u n e  2 0 2 4 )

Horizontal proposal

Not specifically designed for 
gender and non-discrimination 
(need for reform of AD law?)

Risk-based approach

High-risk AI systems need to 
fulfill specific requirements (Ex. 
Labor Market/AI Recruitment 
tools)-> relevant for GE/AD

Gender (Art. 4a EU-Parliament)

“'diversity, non-discrimination and fairness’ 
means that AI systems shall be developed and 
used in a way that includes diverse actors and 
promotes equal access, gender equality and 
cultural diversity, while avoiding discriminatory 
impacts and unfair biases that are prohibited..”

EU AI Act: Where is “Gender” (I) ?
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Some wording on Gender (x4)/sex (x2), Discrimination (x35)

Gender Equality

- Recital 14a: Risk based 
approach and gender equality
- Recital 28a: Regarding 
classification of AI systems and 
adverse fundamental rights 
impacts

Sex

- Recital 16a: (biometrics)
- Recital 18: Technical 
inaccuracies, biases and 
discriminatory results

Discrimination

- Recitals 36/37
- Art. 10 (2): biases and discrimination (data gov)
- Art. 64 (3): NA enforce ND rights
Annex IV/Technical documentation

EU AI Act: Where is “Gender” (II) ?

AI systems, Art. 3

- Art. 3(1) definition 
- Example: AI Recruitment

High-risk AI systems Art. 6

- Use cases (Annex III)
- Example: Labour Market
- See link with Dir 2006/54

Requirements, Art. 8

- Risk management system (Art. 9)
- Data governance (bias detection) (Art. 10)
- Record keeping (Art. 12)
- Transparency and Information (Art. 13)
- Human Oversight (Art. 14) -> automation bias
- Accuracy (Art. 15) -> datasets

EU AI Act: What’s covered ?

49
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“a machine-based system designed to operate with varying 
levels of autonomy, that may exhibit adaptiveness after 
deployment and that, for explicit or implicit objectives, 
infers, from the input it receives, how to generate outputs 
such as predictions, content, recommendations, or decisions 
that can influence physical or virtual environments”

(Art. 3(1), AI Act)

EU AI Act: What’s an AI system ?

“The purpose (..) is to improve the functioning of the internal 
market and promote the uptake of human-centric and 
trustworthy artificial intelligence (AI), while ensuring a high 
level of protection of (..) fundamental rights enshrined in the 
Charter of Fundamental Rights, (..) against the harmful 
effects of artificial intelligence systems (AI systems) in the 
Union, and to support innovation.”

(Art. 1(1), AI Act)

EU AI Act: the aim and objective

51

52



27

Towards a Brussels effect of the AI Act ?

Scope, Art. 2

- Providers of AI systems in EU 
and third countries

Beyond the EU

- If output produced by AI 
systems is used in the EU, also 
firms outside the EU covered

Exceptions, Art. 2(11)

- Exception as chance for gender equality ?
- More favourable laws to protect workers rights 

regarding employer’s use of AI systems (AI 
recruitment, workers management, etc.)

EU AI Act: the (far reaching) scope

Natural or legal persons

- That has grounds to consider that there has 
been an infringement of the provisions of this 
Regulation may submit reasoned complaints to 
the relevant market surveillance authority.

Relevant for market surveillance 
activities

Member States Authorities

If issues of equality/discrimination: collaboration 
with Equality Bodies ?

Right to lodge a complaint with 

a market surveillance authority, 

Art. 85

Union and national law already provide effective remedies
to natural and legal persons whose rights and freedoms are
adversely affected by the use of AI systems. Without
prejudice to those remedies, any natural or legal person
that has grounds to consider that there has been an
infringement of this Regulation should be entitled to lodge
a complaint to the relevant market surveillance authority.

Recital 170
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Any affected person subject to a decision 
based on output of High-Risk AI system

Produces legal affects or similarly 
significant effects + adverse impact on 
fundamental rights

Clear and meaningful explanations of the 
role of the AI system in the decision-
making procedure and the main elements 
of the decision taken

Affected persons should have the right to obtain an
explanation where a deployer’s decision is based mainly
upon the output from certain high-risk systems that fall
within the scope of this Regulation and where that
decision produces legal effects or similarly significantly
affects those persons in a way that they consider to have
an adverse impact on their (..) or fundamental rights. That
explanation should be clear and meaningful and should
provide a basis on which the affected persons are able to
exercise their rights.

Recital 171

Right to explanation of 

individual decision-making, 

Art. 86 (1) AI Act

AI Office

- Interaction between AI Office and ECAT
- Oversight structure to oversee the 

advancements in AI models (general-purpose AI 
models, the interaction with the scientific 
community, key role in investigations and 
testing, enforcement)

AI Board, Advisory Body

- Member States
- Advice from Academics and Civil Society

Member States Authorities

Competent National Authorities + Equality Bodies

AI Act Enforcement landscape

https://welovebrussels.org/2021/02/new-landmark-in-the-eu-quarter-copernicus-building/
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Article 77 AI Act

Powers of authorities protecting fundamental rights

Art. 77(1)
National public authorities or bodies which 

supervise or enforce the respect of obligations 

under Union law protecting fundamental 

rights, including the right to non-

discrimination, in relation to the use of high-

risk AI systems referred to in Annex III shall 

have the power to request and access any 

documentation created or maintained under 

this Regulation in accessible language and 

format when access to that documentation is 

necessary for effectively fulfilling their 

mandates within the limits of their jurisdiction. 

The relevant public authority or body shall 

inform the market surveillance authority of the 

Member State concerned of any such request.

Art. 77 (2)

(..) each Member State shall identify the public 

authorities or bodies referred to in paragraph 1 

and make a list of them publicly available

Art. 77(3)

Where the documentation referred to in paragraph 1 is insufficient to 

ascertain whether an infringement of obligations under Union 

law protecting fundamental rights has occurred, the public 

authority or body referred to in paragraph 1 may make a 

reasoned request to the market surveillance authority, to 

organise testing of the high-risk AI system through technical 

means. The market surveillance authority shall organise the 

testing with the close involvement of the requesting public 

authority or body within a reasonable time following the 

request.

Implementation of AI Act

- single governance system for AI in the EU
- Oversight structure to oversee the 

advancements in AI models (general-purpose AI 
models, the interaction with the scientific 
community, key role in investigations and 
testing, enforcement)

- global vocation (Recital 5)

Addressing benefits and risks

“AI can generate risks and cause harm to… 
fundamental rights that are protected by Union law “ 
(Recital 1)

Cooperation (MS, EU, International)

Art. 5, 6 and 7

EU AI Office
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EU AI Office (Art. 64) and European AI 
Board (Art. 65)

Enforcement of specific obligations for High-Risk 
AI systems, such as documentation, transparency, 
logging, human-in-the-loop

Access to models and joint investigations

Without access to models discrimination claims 
are difficult to prepare and to litigate

Complaint mechanism and fines

Art. 85 allows complaints and Art. 99 foresees 
fines up to 35 Mio/ 7% turnover 

Requirements for High-Risk AI 
systems, Ex-ante and Ex-post 
control

Enforcement of 
the AI Act

Horizontal provisions as support

Documentation, transparency and other 
obligations could facilitate discrimination claims

Reform of EU non-discrimination law

A more tailor-made and gender equality specific 
solution for algorithmic discrimination should be 
envisaged building on current EU law and including 
definitions, BoP and its reversal and clear 
competences for national equality bodies

EU AI Liability Directive

Potentially useful if AI system leads to 
discriminatory harm and violation of horizontal 
norms of EU AI Act

Knowledge of an AI decision, 
evidence, burden of proof, shifting 
of the burden of proof, litigation of  
algorithmic discrimination cases, 
situation testing in case of scarce 
evidence?

Legal challenges and 
unresolved issues
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State of play at international level

Progress beyond the EU: Council of Europe, US, 
Canada, United Nations

• Council of Europe prepares GE/AD specific instrument
• US defines algorithmic discrimination (Brazil as well)
• Canada includes gender biases and refers to the 

application of Human Rights Act

International AI Regulation
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CEDAW General Recommendation 40

Ongoing, includes elements of AI, draft will be 
published for comments around February 2024

UNGA / HRC

- A draft resolution has been proposed by the US
- HRC’53 Resolution on New and emerging 

technologies (positive and negative impacts)

UN High-Level AI Body

The new AI body was established in 2023 with ca. 
32 interdisciplinary experts, released an Interim 
report (11/23) and will prepare a final report end 
2024 potentially proposing UN AI Regulation 

Different UN actors involved: 
OHCHR, CEDAW, CSW, UNGA, 
HRC, SG, Tech Envoy

United Nations, 
AI and Gender

Move away from fairness and transparency and focus 
on actions of AI developers rather than the AI system 
itself

Regulation for AI Architects
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EC-ante: Licensing regime for AI

Hybrid system for AI regulation: Ex-ante and Ex-post 
(Example: EMA for pharmaceutical regulation) 

Involvement of private sector, 
academia, NGOs
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Individuals & Civil Society

They need to be aware of AI-based discrimination, 
report, complain and seek remedies.
Awareness raising, reporting, support for 
complaints and judicial proceedings

AI Companies

Expertise, Control of the AI design and algorithms, 
reputation, internal remedies,

Standard Setting Organizations

Technical standards can help companies comply 
with EU law (AI Act), but if considered as 
presumption of compliance, the role of standards 
can be important and needs to consider risk of 
inequalities and discrimination

Laws still need to be enforced. 
Enforcers rely on individuals, AI 
experts, companies, standard setters, 
civil society to detect, diminish and 
protect against algorithmic 
discrimination

Beyond rule setting

Benefits of AI for Gender Equality
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Bias/Discrimination detection software

AI can help detect biases in datasets and 
discriminatory potential in the design of the 
algorithm

Using AI in Apps for Gender Equality

Visualization of Gender inequalities (Spanish Care 
App, Gender Gap App)

Situation testing

Similar to classical situation testing, AIs could 
explore discriminatory evidence at large scale

AI can have benefits for Gender 
Equality and be used to diminish 
some biases, noise and make 
patterns visible

Using AI for good

What’s next ?

69
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Both datasets and algorithms mirror 
society and its inequalities (women need 
to sit at the AI development table but also 
contribute to the datasets that power AI) 

AI needs to be more 
inclusive

✓ Soft Law (UK/Switzerland)
✓ Legislative Framework (EU AI Act)
✓ Licensing (Malgieri/Pasquale 2024)
✓ Pharma Ex Ante Model (Lütz 2022)
✓ Statutory Professions (Nullar et. Al. 

2023)
✓  More diverse AI profession
✓  More diverse and representative 

datasets

How to address the problem ?
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Step 1
Technical discussion, formal adoption, entering into 
force and enforcement of AI Act at EU + national level

Post-Adoption EU AI Act

Step 2

Follow-up to study on GE and AD + legal instrument

Adoption of Council of Europe Framework 
Convention

Step 3
Gender, AI and Algorithmic Discrimination should be on 
the agenda and Commission work program

Mandate Incoming European Commission

Step 4
Considering legal risks and shortcomings, reflection 
process on how a reform could look like

Reform of the EU Non-discrimination rules

Step 5
UN AI High-Level body needs to endorse Gender work 
stream and ensure global minimum standards

UN governance and regulatory framework

What are the 
next steps for AI 
& Gender ?

• How the 'Brussels Effect' Could Shape the Future Regulation of Algorithmic Discrimination, Duodecim Astra, Issue 1, p. 142-163 (2021), 
(Available online).

• Discrimination by correlation - Towards eliminating algorithmic biases and achieving Gender Equality, contribution to a monograph, 
Transcript Verlag (2021), (Open Access).

• Gender equality and artificial intelligence in Europe. Addressing direct and indirect impacts of algorithms on gender-based 
discrimination. ERA Forum (2022), available at: https://doi.org/10.1007/s12027-022-00709-6 (Open Access)

• Artificial Intelligence and Gender-Based Discrimination, in: Quintavilla Alberto, Temperman Jeroen (eds.) Human Rights and Artificial 
Intelligence, Oxford University Press (September 2023), (Link).

• Algorithmische Entscheidungsfindung aus der Gleichstellungsperspektive – Ein Balanceakt zwischen Gender Data Gap, Gender Bias, 
Machine Bias und Regulierung, GENDER 1/2 (2023), (Open Access online).

• Gender Equality and Artificial Intelligence: SDG 5 and the role of the UN in fighting stereotypes, biases and gender discrimination, 
in: Cristani Federica, Fornalé Elisa (eds.) Women’s Empowerment and its Limits, Palgrave, May 2023, available at: 
https://doi.org/10.1007/978-3-031-29332-0_9 (Open Access).

• Le rôle du droit pour contrer la discrimination algorithmique dans le recrutement automatisé, In: Guillaume Florence (eds.) La 
technologie, l‘humain et le droit, Stämpfli Verlag (June 2023)

• La pollinisation croisée entre droit de la protection des données et droit de la non-discrimination: Le rôle des chercheurs pour garantir 
une intelligence artificielle non-discriminatoire, Métille Sylvain (eds.)Luetz Fabian, 2024/01/01., Staempfli (2024).

• Gender Equality and Algorithmic Discrimination: the contribution of the EU standardisation request on AI, Ex/Ante, 2 (2023) pp. 4-15. 
Peer-reviewed.

• Gender Equality and Algorithms: HRC Resolution on New and Emerging Technologies, 2023/09/05. GENDER. Peer-reviewed.

My Selected Publications on Algorithms & Gender Equality:
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Do you have any questions?
Fabian.Luetz@unil.ch // www.algorithmic-discrimination.com   

75

mailto:Fabian.Luetz@unil.ch
http://www.algorithmic-discrimination.com/
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