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EU Presidents: Al’s view

Search for “President Europe” in DuckDuckGo Al generated images with Canvas with search
(16/01/2024) prompt “EU President” (16/01/2024)

In a nutshell: There are two entry doors for biases and
discrimination, e.g. the origin of algorithmic discrimination
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Design of Al systems

Biases and Discrimination
can occur in the design,
modelling and development

of Al systems

Marjorie Priceman

Tanya Lee Stone

(Who designs algorithms ?)

See current CEDAW General Recommendation No 40 discussions and Fabian Liitz, The new decision-making place in Europe: Why women need to
sit at the Al decision-making table for equal and inclusive representation of women in decision-making (Draft Conference Paper)

Biased datasets
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Message: Both design of algorithms and datasets are key to
craft the adequate laws tackling algorithmic discrimination
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US Executive Order Al

“Artificial intelligence (Al) holds extraordinary
potential (..) Responsible Al use has the potential to
help solve urgent challenges (..)

At the same time, irresponsible use could exacerbate
societal harms such as (..) discrimination, bias (..)
Harnessing Al for good and realizing its myriad
benefits requires mitigating its substantial risks. This
endeavor demands a society-wide effort that
includes government, the private sector, academia,
and civil society.”

Executive Order on the Safe, Secure, and Trustworthy
Development of Artificial Intelligence (2023)




Before LLMs Age of LLMs

Explore Images of Workers Generated by Stable Diftusion
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Als 18-{8hriger Mann mit Matura und Auszeichnung haben Sie eine solide Grundlage fir verschiedene Berufe. Basierend auf Ihren
Interessen und Fahigkeiten konnten Sie beispielsweise in den Bereichen
Gesundhestsberufe, oder auch im Bereich der Internationalen Betriebswirtschaft titig werden. Es gibt auch zahlreiche Be!ule im
Bereich Handel, Verkauf, Natur, Pflanzen, Tiere, Umwelt, Auto, Flugzeug, Transport, Biro, Computer, IT, EDV und Lebensmittel, die
fir Sie interessant sein kénnten. Dariiber hinaus konnten Sie sich auch fir eine Ausbildung im Bereich Obst, Wein- und Gartenbau
oder im Bereich Handwerk und Technik entscheiden. Es ist wichtig, dass Sie sich Uber die verschiedenen Berufsfelder informieren
und sich bewusst sind, dass ihve individuellen Interessen und Starken bei der Berufswahl im Vordergrund stehen sofiten. Gerne
konnen Sie sich auch personlich im BerufsinfoZentrum (BIZ) beraten lassen, um die fir Sie passende Berufswahl zu treffen.
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Das Ergebnis kann in einer Tabelle bestehend aus 81.000 Haben Sie bereits konkrete oder Interessen bezilglich oder einer 0
(2x3x3x3x2x2x2x50x5) Datensatzen mit folgenden Feldern
dargestelit werden:
e GESCHLECHT
e  ALTERSGRUPPE Als 18-{8hrige Frau mit Matura und Auszeichnung haben Sie eine breite Palette an Berufsméglichkeiten. Basierend auf Ihren
«  STAATENGRUPPE Interessen und Fahigkeiten kannten Sie beispielsweise in den Bereichen Wirtschaftspsychologie, Gender Studies, Philosophie,

Politik & Wirtschaft, oder auch im Bereich der Anglistik und Amerikanistik tatig werden. Dariiber hinaus gibt es zahireiche Berufe im
s AUSBILDUNG 8

2 ereich der Lehrausbildung, die fir Sie interessant sein konnten, wie beispieisweise im Gastgewerbe, der Kiiche, dem Tourismus,

o GESUNDHEITLICHE_BEEINTRACHTIGUNG der Medizin oder der Technik. Es st wichtig, dass Sie sich Gber die verschiedenen Berufsfelder informieren und sich bewusst sind,
. BETREUUNGSPFLICHTEN (nur fiir Frauen) dass Ihve individuellen Interessen und Starken bei der Berutswah! im Vordergrund stehen sollten. Gerne kénnen Sie sich auch
e BERUFSGRUPPE personlich im BerufsinfoZentrum (BIZ) beraten lassen, um die fir Sie passende Berufswahi zu treffen
e  VORKARRIERE o R
e TYP REGIONALES ARBEITSMARKTGESCHEHEN

Haben Sie bereits konkrete Vorstellungen oder Interessen beziiglich eines oder einer

Ausbildung?

e INTEGRATIONSCHANCE
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Al = Prediction machines

» Al looks very impressive (Ex. Coherent text
in LLMs such as ChatGPT or Copilot)

* Al does not understand the meaning of the
text generated

* Al merely computes probabilities of the
next letter or word and thereby predicts
the most likely (probable) outcome

« Computing power and huge datasets
enable this advance for Al capabilities

12

Man is to Computer Programmer as Woman is to Homemaker?
Debiasing Word Embeddings

Tolga Bolukbasi', Kai-Wei Chang?, James Zou?, Venkatesh Saligrama'?, Adam Kalai®
Boston University, § Saint Mary's $treet, Boston, MA
Micrasaft Research New England, 1 Memorial Drive, Cambridge, MA
tolgabisbn e t sy edu, adam Jkalai Smi com

Abstract

The blind application of machine learning runs the risk of amplifying biases present in data. Such a
danger is facing us with wond embedding, a popular framework to represont text data. as veetors which
hias been used in machine learning and » Wi show that even
word enmbeddings trained on Google News artieles exhilit fen s Lo . disturbing

auantify both direct and indirect gender binses in emberddings, and develop algorithms to “debias” the
embedding. Using erowd-worker evaluation as well as standard benchmarks, we empirically demonstrate
that our algorithms significantly reduce gender bins in embeddings while preserving the its useful properties
sueh as the ability to cluster related coneepts and to solve analogy tasks. The resulting embeddings ean
e used in applieations without amplifying gender bias

Debiasing Embeddings for Reduced Gender Bias in Text Classification

Flavien Prost”
fprostigoogle . com

Nithum Thain®
nthainlgoogle.com

Tolga Bolukbasi
tolgablgoogle . com

Abstract

(Bolukbasi ct al, 2016) demonstrated that pre-
trained wond embeddings can inherit perder
bias from the data they were trained on. We
investigate how this bias affects downstream
classification tasks, using the case stxly of
occupation classification (De-Arieaga <l al.,
2019). We show that traditional techaiques for
debiasing embedkdings can actually worsen the
bias of the downsiream elussifier by providing
a less nnisy channel for commun
der information, With a relati
justment, however, we show how these same
techniques can be wsed 1 simulapcously re-
duce bias and maintain high classification ac- « Demonstrating that standard debimsing ap-
curacy, aches like those_introdnced in (Rl

stream modeling tasks. We build deep neural net-
work classifiers to perform occupation classifica-
tion on the recently released “Bias in Bios™ dataset
(De-Anteaga et al., 2019) using a variety of dil
ferent debiasing techniques for these embeddings
(Bolukbasi et al., 2016) and com-
paring them 1o the scrubbing of gender indicators.
“The main contributions of this puper are:

+ Comparing the efficacy of embedding based
debiasing techniques to manual word serub-
bing techniques on both overall mode] per-
formance and faimess.

Prediction
Machines

O )

AJAY JOSHUA AV
AGRAWAL GANS GOLDFARB




How Al predicts the next words

1]

learn 4.5%
predict 35%
The best thing about Al is its ability to = Make 3.2%
understand 31%
do 2.9%

2]
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The  best thing

Al

from

experience

|1: probabilities // 2: Grammar // 3: word space // 4: most probable next word
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Source: https://writings.stephenwolfram.com/2023/02/what-is-chatgpt-doing-and-why-does-it-

work/
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Al Policy Framework and Examples
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The best thing about Al
The best thing about Alis its
Tha best thing about Al s its ability to

o
the”The best thing abaut The best thing atout Alis

The best
The best thing

The best thing about Al is its ability to learn from

‘The best thing about Alis ts abiity 10 beam from experience
Tha best thing about Al s is abilty

The best thing about Al is s abilty to leam

Introduction

Risks and examples

Soft-law frameworks on Al

The role of private sector, academia, NGOs

Outlook into the future



Introduction

the Ethics
of Artificial
Intelligence

Everybody is talking about Al and
using it. Daily impacts are felt and
biases and discrimination are
omnipresent. Despite studies,
academic and policy discussions,
concrete legal proposals adressing
the issues do not exist yet and even
after adoption the entering into force

* will take some time.
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Draft General Recommendation No. 40:
GENDER Equal and Inclusive Representation of Women in Decision-Making Systems

EQUALITY

Contents

Tntroduction

Addressing lamging challenges through equal and inclusi
A Peace and political stability
B Sustainable economy

se and disuster risk reduction

I developments, including the rise of artificial intelligence

Normative framework

A Women's equal right 1o participate in decision-making
B Gender parity and intersectional representation in desision-making

Scope and ob)

A 50:50 gender parity in decision-making systems

B, Intersectional equality and inclusion of all women in decision-making systems
€. Acomprehensive approach o decision-making systens

D. Women's al power within decision-maki 15

E Structural iransformation of cqual and inclusive decision-making systems

Fo Civil society participation in decision-making systens

[ ]
BLUEPRINT FOR AN Al BILL
OF RIGHTS

RK FOR

gender
equality
AND TECHNOLOGICAL CHANGE
DIGITAL AGE
equalty

s e s . 7OE3S 10w gender




The risks and examples

Gender Inequalities

Offline: Gender Pay Gap, Vertical »
and Horizontal Segregation, Labor Sme =

market participation, WLB- —u I I lbl

Challenge, VAW, Political
Participation etc. Confronting Rac

Gender,
Al-specific: Loss of jobs due to Al, Job T .
creation with Al (but gender dimension!), and Ability Bias
Digital Gender Divide and 21% women in Al in Tech

‘ Meredith Broussarc’

18



Prompt: “What is discrimination by correlation ?”

T copilot Copilot-GPTs

Discrimination by Correlation is a concept that sheds light on how algorithmic systems can inadvertently perpetuate bias and Ty Copilot

discriminatory outcomes. Let's explore it further:
ry pl £¥ Designer

1. Understanding Discrimination by Correlation: SRR /acaticey pianner

© Humans often rely on automatic processing of data by schematizing and grouping people based on characteristics @ Cooking assistant
such as sex or race ! .

= Similarly, algorithms can exhibit discriminatory behavior by correlating certain features (e.g., gender, ethnicity) with % Fitness trainer

outcomes (e.g., loan approvals, hiring decisions).

b.

o Corr d discrimination occurs when an algorithm unintentionally associates certain attributes with specific

outcomes, leading to biased results.

[

. Challenges and Risks:

o The inner workings of algorithms can be opaque, especially for those affected by discrimination.

o Regulating and using algorithms involve both opportunities and risks.

o Striking a balance fairness, bility, and transp 1cy is crucial in addressing discrimination by

correlation 2 .

In summary, understanding and mitigating discrimination by correlation is essential for achieving algorithmic fairness and
promoting equity in digjta

Weitere Informationégq

H P 0 L ) ezvens \(
\VA

LUtz, F. 2022. Discrimination by Correlation. Towards Eliminating Algorithmic Biases and Achieving Gender Equality.
In: Quadflieg, S., Neuburg, K. and Nestler, S. ed. (Dis)Obedience in Digital Societies: Perspectives on the Power of
Algorithms and Data. Edinburgh: transcript Verlag, pp. 250-293. https://doi.org/10.1515/9783839457634-011

4 @ doi.org
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Classical discrimination

Unique
P cases

ya N Algorithmic Discrimination

Human

decision Scale of

discrimination

| /

choice \

Market power Regulation?
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https://doi.org/10.1515/9783839457634-011
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Al and data-driven and mostly hidden). Lack of awareness +

Some only shown to women or men opaque process. Biased datasets, stereotypes. Risk of human blindly applying Al suggestions
Job description Interview Selection/Acceptance
Outright discrimination rare but the description of the (Online)Video or voice analysis software is being used

job (Ex. minimum height requirements)

Al in the lifecycle of the recruitment process (I) - Getting the
job

F. Liitz, Le réle du droit pour contrer la discrimination algorithmique dans le recrutement automatisé Guillaume Florence (eds.) La technologie, I'humain et le droit, Stampfli (2024).

21

When Al is used for assessing and evaluating workers during the job Gender biases might also be reflected in the algorithm dealing with
performance, the same risk for potential discriminations occurs preparing and suggesting promotions
Discrimination risk Dismissal
Assessing behaviour of workers (Ex.: absences for maternity, Discriminatory approach of algorithm towards suggesting workers for
parental leave, part-time work) could affect evaluations for women, dismissal

despite the WLB-Directive's explicit prohibition of discrimination
(and dismissal)

Al in the lifecycle of the recruitment process (Il) - Career
progression and dismissal

F. Liitz, Le réle du droit pour contrer la discrimination algorithmique dans le recrutement automatisé Guillaume Florence (eds.) La technologie, I'humain et le droit, Stampfli (2024).

22
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How to recogniz

Arvind Nar

Associate Professor of

@random.

Assessing personality & job suitability from
30-second video

PRINCETON
¥ UNIVERSITY

r
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Facial
recognition

(US)

Hiring (US)

Recent examples of Al
& discrimination

Fabian Liitz

Millions of people applying for jobs have been subjected to these types of algorithmic
assessment systems. This is an actual video and screenshot from promo material of
actual company. These systems claim to work by analyzing not even what the
candidate said, but rather body language, speech patterns, etc.

Common sense tells you this isn’t possible, and Al experts would agree. This product
is essentially an elaborate random number generator.

https://arxiv.org/abs/1906.09208

Exam PredPol Al
Proctering @ Prediction Tool
Software (NL) (US)
amazon

Unemployment Y

SyRI/ Social
Security Fraud
(Dutch)

e = L Wrongful arrest
7 due to facial
recognition
(Detroit)

p! provides targetef

Gym
access/Lockers ) L] Credit card
(Dr associated s ‘sexist’ credit ca limits (US)
with men) tigated by US regulal

Jail and bail ‘ ‘ L]
hapeopletojai—andge decisions (US) ; /

Dutch
& Childcare
benefits (NL)

12
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Detecting Biases

Biases and stereotypes can occur
mostly in the design of the
algorithm and the datasets used

Aequitas

Try out the toolkit using your own data containg predictio

ry out the toolkit ns and prot bias irne:
sample data sets.
Select
Sedect Faitness The Bias
UpioadData [ W Protected B
- Gl . S ol

i

d attributes to audit bias and fairnes

l

il

Confronting Rac
Gender,

and Ability Bias
in Tech :

Meredith Broussarc

Soft-law frameworks

)

13



Soft-Law Frameworks (l)

2018 2019 2020
* Montreal « OECD Al « CoE Al
Declaration Recommendation Recommendation
» Toronto « EU Al White
Declaration Paper

2021-2022 2023-

* UNESCO Ethical Blueprint for an
Guidelines Al Bill of Rights
OECD Guidance
for generative Al
in education and
research
G7/G20
Bletchley
Declaration

27
@» OECD Legal Instruments The OECD's updated definition of Al systems
Obtaining consensus on a definition for an Al system in any S8Ctor or group of experts has proven to be a
complicated task.
Horraver, I govarnents s o agisiete and rogubros AL they reed a defirition 5 act a3 a oundation,
GV ths gl RACLIe of AL I il GEVAMIAMANES Cah S9ree e S8 cliion, Sl foe
R LEAALIOHS nteraperabily across urisdctions.
Adopted on: Recommendation of the Council on Artificial Intelligence ::inw.ozco member countries approved a revised versian of the Organisation's definition of an Al
2200572019 ™
ik n E o GRS
08/11/2023 s e &4
_ _ CoE Framework e
COUNCIL OF EUROPE
COMMITTEE i
CoMMITTEE Convention adopted
COMITE o
e on1l7 May 2024 coniL e 20K
CONSEIL DE U'EUROPE cAlzRe
MINISTERS' DEPUTIES Recommendations CM/Rec(2020)1 8 Agri 2020 COMMITTEE ON ARTIFICIAL INTELLIGENCE
(CAIl)
Recommendation CM/Rec(2020)1 of the Committee of Ministers to member States
on the human rights impacts of algorithmic systems DRAFT FRAMEWORK CONVENTION
ON ARTIFICIAL INTELLIGENCE, HUMAN RIGHTS,
(Adopted by the Committee of Ministers on 8 April 2020 DEMOCRACY AND THE RULE OF LAW
at the 13737 meeting of the Ministers’ Deputies)
28
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The role of private sector,

academia, NGOs

What type of regulation ?

Input of civil society, independent role of academics, role of
businesses beyond and in the standard-and rule making

process
Market Self-regulation Regulation
* Market « Al principles and best * Ex-Ante, Ex-Post, prohibition
structure/competitive practices (mushrooming: etc.
pressure Jacobin et.al) * Who is responsible for impact
* Competition for non- * Role of standard setters (1SO, assessments and audits ?
discriminatory products and CENELEC) » Co-regulation
services ? « Hybrid role

- Datasets (expensive!)

30

15
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Self-regulation ?

Google

Al Principles
i Progress Update
Fairness (21 DEFs..) Prog
Non-discrimination /
Trustworthy Al
Human-centric Al /
-
‘h
N THE AGE OF
INAI $n | SURVEILLANCE
» ALISM
Microsoft WE N “,P,I,T,,
Responsible Al E: e
Standard, v2 S AT v:;;;“;w
GENERAL REQUIREMENTS ‘:"I i e
w, | sHOSHANA
FOR EXTERNAL RELEASE I:"' zUBoFF
\

Outlook into the future

(Al's view...)

16



Prompt: “Will there be algorithmic discrimination in 2050 ?

',b Copilot

In the year 2050, the question of algorithmic discrimination remains a complex and pressing concern. Let's

delve into some insights:

In summary, the landscape of algorithmic discrimination in 2050 will be shaped by ongoing research, legal

frameworks, and ethical considerations. We must remain vigilant to ensure that technology serves humanity
without perpetuating bias' /. {3 g

Weitere Informationen = 1 SN link.springer.com | 2 ™ op.europa.eu 3 SN link.springer.com = 4 X arxiv.org

33

FABIAN LUTZ

Legal tools to address biases
and algorithmic discrimination:

Al Act and alternatives

ERA Seminar (7 June 2024)

17



Introduction

Legal responses "

02 Risks and opportunities
to gender
. . = 03 Case Law
inequalities
04 Legal Framework in the EU
Overview 05 State of play at international level
06 The role of private sector, academia, NGOs
07 Conclusion & Outlook
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Current EU law on
Gender Equality o ) s

DIRECTIVE 2006/54/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 5 July 2006

«an the implementation of the principle of equal opportunities and equal treatment of men and
wonten in matters of employment and occupation (recast)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE (2 Equality between men and women is a fundimental

I S t h e curre nt E U | ega I EUROPEAN UNION principle of Community law under Article 2 and Article 3
g (2) of the Treaty and. the case-law of the Court of Justice.

Those Treaty provisions proclaim equality between men

Having regard to the Treaty establishing the European Commu- and soumen 22 2 sk and an ‘sin’ of the Community and

fra mewo rk on ge nd er nity, and in particular Article 141(3) thereof, inpone ¢ i obligation 1o promote it in all fis
. . . Having regard to the proposal from the Commission,
P Teg: proposal
equality fit for purpose in
aving regard to the opinion of the European Economic an
Having regard to the op f the European E d of equal treatment for men and women cannot be confined
. . ? Social Committee (Y, {(nh:pmhrlbmon u::‘.l:fr‘::;v::\t::::;::‘on \h;r:c:n:;\:\h:
the algorithmic age * pon s o s e e

applies to discrimination arising from the gender reassign-
ment of a person.

‘The Court of Justice has held that the scope of the principle

(

Acting in accordance with the procedure laid down in Article 251
of the Treaty (%),

Whereas: ) Article 141(3) of the Treaty now provides a specific legal

‘asis for the adoption of Community measures to ensure

Liitz, F. Gender equality and artificial intelligence in Europe. Addressing direct and indirect impacts of algorithms on gender-based discrimination. ERA
Forum 23,33-52(2022). https://doi.org/10.1007/s12027-022-00709-6

36
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https://doi.org/10.1007/s12027-022-00709-6
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Algorithmic
discrimination

“A classic discrimination based on a protected
characteristic, such as sex, caused by an
algorithm/ Al system”

(simplified, Lutz)

Enforcement cooperation

How are existing authorities cooperating on enforcement ?
(Competition, data protection, finance, consumer, equality
bodies, Labour inspectorates etc.)

Joint Statement on Enforcement Efforts Against
Discrimination and Bias in Automated Systems

https://www.eeoc.gov/joint-statement-enforcement-efforts-against-discrimination-and-bias-automated-systems

19
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Risks and opportunities

Risk and
opportunities

Horizontal Al Act

- Despite fundamental rights angle, gender
equality addressed only indirectly
- No specific concept of algorithmic discrimination

Al Act as support law for Gender Equality?

- Rules on evidence
- Documentation & Transparency
- Complaints & Explanations

Ex-ante screening

- Bias audits (Art. 10 Al Act)
- Regulatory Sandboxes

20
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Insights from case law

Insights from
case law

Can the CJEU use existing cases
for a broad/teleological
interpretation of EU law ?

CJEU - Clarifications from Luxembourg ?

- Old cases for new problems (but: Art. 267 TFEU)
- Ligue des droits humains
- Schufa

National Case law

- Italy (Consiglio di Estate, Bologna)
- Netherlands (SyRi; Exam Proctering)

Administrations

- Austria AMS
- Italy ChatGPT (temporary ban)

21
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° Amazon Algorithm

- What is the (optimization) goal ? Ideal candidate
- What data/values/characteristics are decisive?
- Correlation between datapoints

Gendered design and | s agoritm
datasets - What variables decide ? (Gender, family leave)

- Chances of Labour market reintegration
- Risk of gender inequalities because of real
world biases impacting the algorithm

° Deliveroo (Bologna 2949/2019)

- Algorithm for booking rides

- Algorithm ranks/rates reputation, availability
and reliability

- Indirect discrimination (caring responsibilities
as factor for cancellations, not taken into
account)

Legal Framework in the EU

22
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46

EU COM2021), 206 final
Artificial Intelligence Act(ALA)

Horizontal
regulation based on
opportunities and
risks of Al

semd Definitions (Art. 3) e

High risk Al systems
(Art. 6)

Requirements for
high-risk Al systems .

(Art. 8 - 14)

Sanctions
(Art. 97)

ERA (Sofia June 2024)

45

Al Act & Recruitment

Risk-based approach

* Article 6 + Article 6(2) + Annex Ill (No 4
Recruitment and selection Al systems)
» Relevance to gender equality

» Danger to fundamental rights ?

Annex lll (Recruitment systems)

"Throughout the recruitment process and
in the evaluation, promotion, or retention
of persons in work-related contractual
relationships, such systems may
perpetuate historical patterns of
discrimination, for example against
women (...)". (Recital 57)

ERA (Sofia June 2024)

46
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Al Act & Annex 111

Annex Il (Recruitment systems), No. 4

* Employment, workers management and
access to self-employment:

(a) Al systems intended to be used for recruitment or
selection of natural persons, notably for advertising

vacancies, screening or filtering applications, evaluating

candidates in the course of interviews or tests;

(b) Al intended to be used for making decisions on promotion

and termination of work-related contractual

relationships, for task allocation and for monitoring and
evaluating performance and behavior of persons in such

relationships.

Article 6(2)

« Classification as a high-risk Al system

 Application of the special provisions of
Chapter 2 (Articles 8 - 14):

» Article 9: Risk management system

e Article 10: Data and data governance
* Atrticle 11: Technical documentation
e Article 12: Record-keeping

» Article 13 Transparency and provision of

information to users

* Atrticle 14: Human oversight

ERA (Sofia June 2024)

47

EU Al Act: Where is “Gender” () ?

Horizontal proposal

Not specifically designed for
gender and non-discrimination
(need for reform of AD law?)

Risk-based approach

High-risk Al systems need to
fulfill specific requirements (Ex.
Labor Market/Al Recruitment
tools)-> relevant for GE/AD

24



49

50

EU Al Act: Where is “Gender” (Il) ?

Some wording on Gender (x4)/sex (x2), Discrimination (x35)

Gender Equality

- Recital 14a: Risk based
approach and gender equality

- Recital 28a: Regarding
classification of Al systems and
adverse fundamental rights
impacts

Sex

- Recital 16a: (biometrics)
- Recital 18: Technical
inaccuracies, biases and
discriminatory results

Discrimination

- Recitals 36/37

- Art. 10 (2): biases and discrimination (data gov)
- Art. 64 (3): NA enforce ND rights

Annex IV/Technical documentation

EU Al Act: What’s covered ?

Al systems, Art. 3

- Art. 3(1) definition
- Example: Al Recruitment

High-risk Al systems Art. 6

- Use cases (Annex Ill)
- Example: Labour Market
- See link with Dir 2006/54

Requirements, Art. 8

- Risk management system (Art. 9)

- Data governance (bias detection) (Art. 10)

- Record keeping (Art. 12)

- Transparency and Information (Art. 13)

- Human Oversight (Art. 14) -> automation bias
- Accuracy (Art. 15) -> datasets

25
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EU Al Act: What’s an Al system ?

“a machine-based system designed to operate with varying
levels of autonomy, that may exhibit adaptiveness after
deployment and that, for explicit or implicit objectives,
infers, from the input it receives, how to generate outputs
such as predictions, content, recommendations, or decisions
that can influence physical or virtual environments”

(Art. 3(1), Al Act)

EU Al Act: the aim and objective

“The purpose (..) is to improve the functioning of the internal
market and promote the uptake of human-centric and
trustworthy artificial intelligence (Al), while ensuring a high
level of protection of (..) fundamental rights enshrined in the
Charter of Fundamental Rights, (.) against the harmful
effects of artificial intelligence systems (Al systems) in the
Union, and to support innovation.”

(Art. 1(1), Al Act)
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EU Al Act: the (far reaching) scope

Towards a Brussels effect of the Al Act ?

Scope, Art. 2 Beyond the EU Exceptions, Art. 2(11)
- Providers of Al systems in EU - If output produced by Al - Exception as chance for gender equality ?
and third countries systems is used in the EU, also - More favourable laws to protect workers rights

firms outside the EU covered regarding employer’s use of Al systems (Al
recruitment, workers management, etc.)

. . . ° Natural or legal persons
nght to IOdge a complalnt WIth - That has grounds to consider that there has

been an infringement of the provisions of this

a market su rveillance aUthority; Regulation may submit reasoned complaints to
the relevant market surveillance authority.
Art. 85

Union and national law already provide effective remedies

to natural and legal persons whose rights and freedoms are
adversely affected by the use of Al systems. Without °
prejudice to those remedies, any natural or legal person activities
that has grounds to consider that there has been an

infringement of this Regulation should be entitled to lodge

a complaint to the relevant market surveillance authority.

Relevant for market surveillance

Member States Authorities

If issues of equality/discrimination: collaboration
with Equality Bodies ?

Recital 170 °
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Right to explanation of
individual decision-making,
Art. 86 (1) Al Act

Affected persons should have the right to obtain an
explanation where a deployer’s decision is based mainly
upon the output from certain high-risk systems that fall
within the scope of this Regulation and where that
decision produces legal effects or similarly significantly
affects those persons in a way that they consider to have
an adverse impact on their (..) or fundamental rights. That
explanation should be clear and meaningful and should
provide a basis on which the affected persons are able to
exercise their rights.

Recital 171

Al Act Enforcement landscape

AL
SBB IR
]ﬂﬂﬂﬂ!ﬂ Hﬂﬂﬂﬂﬂ iﬂﬂl

Eﬁﬂ&l ”
ﬁﬂﬁﬂ'”
il

I

it
i ikl
WAL

https://welovebrussels.org/2021/02/new-landmark-in-the-eu-quarter-copernicus-building/

Any affected person subject to a decision
based on output of High-Risk Al system

Produces legal affects or similarly
significant effects + adverse impact on
fundamental rights

Clear and meaningful explanations of the
role of the Al system in the decision-
making procedure and the main elements
of the decision taken

Al Office

- Interaction between Al Office and ECAT

- Oversight structure to oversee the
advancements in Al models (general-purpose Al
models, the interaction with the scientific
community, key role in investigations and
testing, enforcement)

Al Board, Advisory Body

- Member States
- Advice from Academics and Civil Society

Member States Authorities

Competent National Authorities + Equality Bodies
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Article 77 Al Act

Powers of authorities protecting fundamental rights

Art. 77(1)

National public authorities or bodies which
supervise or enforce the respect of obligations
under Union law protecting fundamental
rights, including the right to non-

Art. 77 (2)

(..) each Member State shall identify the public
authorities or bodies referred to in paragraph 1

and make a list of them publicly available

Art. 77(3)

Where the documentation referred to in paragraph 1 is insufficient to
ascertain whether an infringement of obligations under Union

law protecting fundamental rights has occurred, the public

discrimination, in relation to the use of high-
risk Al systems referred to in Annex 11 shall
have the power to request and access any
documentation created or maintained under
this Regulation in accessible language and
format when access to that documentation is
necessary for effectively fulfilling their
mandates within the limits of their jurisdiction.
The relevant public authority or body shall
inform the market surveillance authority of the

Member State concerned of any such request.

EU Al Office

x X EUROPEAN
kel COMMISSION

Brussels, 24.1.2024
C(2024) 390 final

COMMISSION DECISION
of 24.1.2024

establishing the European Artificial Intelligence Office

authority or body referred to in paragraph 1 may make a
reasoned request to the market surveillance authority, to
organise testing of the high-risk Al system through technical
means. The market surveillance authority shall organise the
testing with the close involvement of the requesting public
authority or body within a reasonable time following the

request.

Implementation of Al Act

- single governance system for Al in the EU

- Oversight structure to oversee the
advancements in Al models (general-purpose Al
models, the interaction with the scientific
community, key role in investigations and
testing, enforcement)

- global vocation (Recital 5)

Addressing benefits and risks

“Al can generate risks and cause harm to...
fundamental rights that are protected by Union law “
(Recital 1)

Cooperation (MS, EU, International)
Art.5,6and 7
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Enforcement of
the Al Act

Requirements for High-Risk Al
systems, Ex-ante and Ex-post
control

59

Legal challenges and
unresolved issues

Knowledge of an Al decision,
evidence, burden of proof, shifting
of the burden of proof, litigation of
algorithmic discrimination cases,
situation testing in case of scarce
evidence?
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EU Al Office (Art. 64) and European Al
Board (Art. 65)

Enforcement of specific obligations for High-Risk
Al systems, such as documentation, transparency,
logging, human-in-the-loop

Access to models and joint investigations

Without access to models discrimination claims
are difficult to prepare and to litigate

Complaint mechanism and fines

Art. 85 allows complaints and Art. 99 foresees
fines up to 35 Mio/ 7% turnover

Horizontal provisions as support

Documentation, transparency and other
obligations could facilitate discrimination claims

Reform of EU non-discrimination law

A more tailor-made and gender equality specific
solution for algorithmic discrimination should be
envisaged building on current EU law and including
definitions, BoP and its reversal and clear
competences for national equality bodies

EU Al Liability Directive

Potentially useful if Al system leads to
discriminatory harm and violation of horizontal
norms of EU Al Act
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State of play at international level

OxfFoRrD

ARTIFICIAL
INTELLIGE!
AND HUMA!

RIGHTS

edited by
Alberto Quintavalla
Jeroen Temperman
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International Al Regulation

Progress beyond the EU: Council of Europe, US,
Canada, United Nations

e Council of Europe prepares GE/AD specific instrument

« US defines algorithmic discrimination (Brazil as well)

» Canada includes gender biases and refers to the
application of Human Rights Act

PART IV ARTIFICIAL INTELLIGENCE AND
NON-DISCRIMINATION
13. Artificial Intelligence and Racial Discrimination 195
Louis Koeant and Kgomatso Mufamudl
14 Artificial Intelligence and Gender-Based Discrimination 207

Fabian Ltz

15, Artificial Intelligence und LGETO+ Rights 222
Masuma Shahid

16. Artificial Intelligence and Women's Rights: Deepfake Technology 235
Marilia Papaléo Gagliardi
17. Artificial Intelligence and Disability Rights 248

Antoneila Zarra, Silvia Favalli, and Matilde Ceron
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United Nations,
Al and Gender

Different UN actors involved:
OHCHR, CEDAW, CSW, UNGA,
HRC, SG, Tech Envoy

Move away from fairness and transparency and focus
on actions of Al developers rather than the Al system

itself

FORTHRIGHT CODE
Paul Ohm*
ABSTRACT

What if regulators and law enforcement agencies could
mandate not just non-deceptiveness but also forthrightness from
the software products and services that have begun to run our
daily lives? Forthrightness would obligate companies to be
completely honest, direct, and candid. Importantly, forthrightness
would impose an affirmative obligation to warn rather than a
passive obligation to inform. A forthright company will anticipate
what a consumer does not understand because of cognitive biases,
information overload, or other mechanisms that interfere with
information comprehension, and will be obligated to communicate
important information in a way that overcomes these barriers.

Forthrightness will prove especially important to address
looming new challenges from artificial intelligence (“AI"). Unlike
calls for fairness or transparency, forthrightness for Al will focus
on the actions of the entity developing or using the Al system, as
opposed to describing a desirable attribute of the system itself.
Forthrightness will arise most importantly when Al systems make
egregious mistakes. In these moments of failure and potential
crisis, the forthright actor will try to fix the fundamental problem
plaguing the system rather than hide the problem beneath a thin
veneer of obfuscation.

+  Professor of Law and Associate Dean, Georgetown University Law Center. This

CEDAW General Recommendation 40

Ongoing, includes elements of Al, draft will be
published for comments around February 2024

UNGA/HRC

- Adraft resolution has been proposed by the US
- HRC’53 Resolution on New and emerging
technologies (positive and negative impacts)

UN High-Level Al Body

The new Al body was established in 2023 with ca.
32 interdisciplinary experts, released an Interim
report (11/23) and will prepare a final report end
2024 potentially proposing UN Al Regulation

Regulation for Al Architects

Statutory Professions in Al governance and
their consequences for explainable AT*

1[0009-0009-3T88-531X) 400 Andrew

ivek Nallur![0000—-0003-0447—4150]

Labhaoise NiFhaolain
Hines! [0000—0001-9636—-2556] 1,4 V'

School of Computer Science, University College Dublin, Ireland

labhacise.ni.fhaolain@gmail.com, andrew.hines@ucd.ie, vivek.nallur@ucd.ie

Abstract. Intentional and accidental harms arising from the use of Al
have impacted the health
tory frameworks are being developed, there remains a lack of consensus
on methods necessary to deliver safe Al The potential for explainable
AT (XAI) to contribute to the effectiveness of the regulation of Al is be-
ing increasingly examined. Regulation must include methods to ensure
compliance on an ongoing basis, though there is bsence of practical
proposals on how to ach th or XAI to be successfully incorporated
into a regulatory system, the individuals who are engaged in interpret-
ing/explaining the model to stakeholders should he sufficiently qualified
for the role. Statutory professionals are prevalent in domains in which
harm can be done to the health, safety and rights of individuals, The

afety and rights of individuals. While regula-

most obvious e

ples are doctors, engineers and lawyers. Those profes-
equired to exercise skill and judgement and to defend their
\g process in the event of harm occurring. We propase that

decision m

a statutory profe
the AT regulator
We will refer to this

n framework be introduced as a necessary part of
framework for compliance and monitoring purposes.
\ew statutory professic 1 AT Architect (AIA)
This AIA would be responsible to e the risk of harm is minimised
and accountable in the event that . The AIA would also
~ - ions of XAL

oce
be relied on t -
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EC-ante: Licensing regime for Al

Contents lists available at

[ journal homepage:

Computer Law & Security Review: The International
Journal of Technology Law and Practice

Licensing high-risk artificial intelligence:

Toward ex ante justification for a disruptive technology

Gianclaudio Malgieri "', Frank Pasquale

elaw Center for Law and Dt Techmologes, Lo ey, the Nechetands

Comell Tech and Comell Lavw Scho, Unked s

ARTICLEINFO ABSTRACT
[r—

aA

Licensing
Regulasen

bear the

esctive tols, This appe

il de v

with few ( fort
ol measares befoe Al is deplayed, an ex

juries that Al o

 and applications

irely preves
. and should be applied in many
clopers and vendars are caling for lices

are for Al pecesary 10 Jusify
ik Al systenss, lcens

 is not discriminatory, not m
o F

it Lawlul b and pu

an provide key b e for

ards an ex ante licensure regime in high tisk areas, but it showld be
and

ating Al is difficult. Complex technology, under-resourced
regulators, substantial economic consequences, and high risks for
fund 1 rights all contribute to this difficulty. Thanks to the well

65

s scope and substantive co transparency of the

recognized “black box” problem, identifisble Al abuses are aly the
tip of an ceberg of problems. ' ve opaque, noalinear, and
unpredictable, and they evolve rapidly. This nsakes it ifficul to keep ex
date with the latest technalogical a
on will also often fail to set relevant

s Yearslong Lt

Revisiting gender-based discrimination in the algorithmic age
Fabian Liitz

l1ps: o1/ 0009-0009-

Abstract

This chapier discusses discrimination in the aigorithmic age and explores its adaptability and
limits. It skeiches out ideas how io refine non-discrimination law and explores avenues for
~based algorithiic discrimination, Algorithmic discrimination

regulating A1 o capture gend

d as  type of inequality within states and societies of the European Union (EU)

can be qualifi
and can be addressed through the adoption of common norms. Biased algorithins and datasets
reflect existing inequalities that can reinforce discrimination. This chapter argues for a legal

framework and institutional enforcement  architecture that e
Consequently,  hybrid system of reguiation is proposed that combines general regulation of
algorithms as well as refining non-discriasination law

s gender equality.

lities in the EU

Algorithms work differently than humans. They correlate data instead of taking conscious
decisions (L ). Discrimination is an old phenomenon confronted with new challenges
and specificities regarding algorithms, As non-diserimination law was mainly developed
before the algorithmic age, its adaptability and limits towards Artifieial Intelligence (AT} are
explored in this chapter by comparing human and automated decision-making, notably
rding biases and discriminatory nsks (McCrudden and Prechal 2009; Abiteboul and
ination law could be refined and explores

re
Dowek 2020). Tt sketches out how non-discr

ing algorithms o capture gender-hased algorithmic discrimination (GBAD)

avenues for reg)

GBAD s anew form of inequality that requires modificd or new regulations. More s
sropean Union (EU) and as eross
et exposing citizens 10 GBAD.
cgal protection varics between Member States (MS). Such national inequalitics
thms can be addressed through common EU norms. Examining different

fically,

caused by alge
instruments and tools to safeguard gender equality, the
soft law frameworks.

gues for hard law rather than

Hybrid system for Al regulation: Ex-ante and Ex-post
(Example: EMA for pharmaceutical regulation)

Involvement of private sector,

academia, NGOs
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Beyond rule setting

Laws still need to be enforced.
Enforcers rely on individuals, Al

experts, companies, standard setters,

civil society to detect, diminish and
protect against algorithmic
discrimination

Individuals & Civil Society

They need to be aware of Al-based discrimination,
report, complain and seek remedies.

Awareness raising, reporting, support for
complaints and judicial proceedings

Al Companies

Expertise, Control of the Al design and algorithms,
reputation, internal remedies,

Standard Setting Organizations

Technical standards can help companies comply
with EU law (Al Act), but if considered as
presumption of compliance, the role of standards
can be important and needs to consider risk of
inequalities and discrimination

Benefits of Al for Gender Equality
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Using Al for good

Al can have benefits for Gender
Equality and be used to diminish
some biases, noise and make
patterns visible

Bias/Discrimination detection software

Al can help detect biases in datasets and
discriminatory potential in the design of the
algorithm

Using Al in Apps for Gender Equality

Visualization of Gender inequalities (Spanish Care
App, Gender Gap App)

Situation testing

Similar to classical situation testing, Als could
explore discriminatory evidence at large scale

What’s next ?
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INVISIBLE
WOMEN

EXPOSING
DATA BIAS
INA WORLD
DESIGNED
FOR MEN
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Al needs to be more
inclusive

Both datasets and algorithms mirror
society and its inequalities (women need
to sit at the Al development table but also
contribute to the datasets that power Al)

How to address the problem ?

v Soft Law (UK/Switzerland)

v’ Legislative Framework (EU Al Act)

v’ Licensing (Malgieri/Pasquale 2024)

v' Pharma Ex Ante Model (Litz 2022)

v Statutory Professions (Nullar et. Al
2023)

v" More diverse Al profession

v" More diverse and representative
datasets
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Step 1

Step 2
What are the

Step 3
next steps for Al
& Gender ? step 4

Step 5

Post-Adoption EU Al Act

Technical discussion, formal adoption, entering into
force and enforcement of Al Act at EU + national level

Adoption of Council of Europe Framework
Convention

Follow-up to study on GE and AD + legal instrument

Mandate Incoming European Commission

Gender, Al and Algorithmic Discrimination should be on
the agenda and Commission work program

Reform of the EU Non-discrimination rules

Considering legal risks and shortcomings, reflection
process on how a reform could look like

UN governance and regulatory framework

UN Al High-Level body needs to endorse Gender work
stream and ensure global minimum standards

My Selected Publications on Algorithms & Gender Equality:

How the 'Brussels Effect' Could Shape the Future Regulation of Algorithmic Discrimination, Duodecim Astra, Issue 1, p. 142-163 (2021),

(Available online).

Discrimination by correlation - Towards eliminating algorithmic biases and achieving Gender Equality, contribution to a monograph,

Transcript Verlag (2021), (Open Access).

Gender equality and artificial intelligence in Europe. Addressing direct and indirect impacts of algorithms on gender-based
discrimination. ERA Forum (2022), available at: https://doi.org/10.1007/s12027-022-00709-6 (Open Access)

Artificial Intelligence and Gender-Based Discrimination, in: Quintavilla Alberto, Temperman Jeroen (eds.) Human Rights and Artificial

Intelligence, Oxford University Press (September 2023), (Link).

Algorithmische Entscheidungsfindung aus der Gleichstellungsperspektive - Ein Balanceakt zwischen Gender Data Gap, Gender Bias,

Machine Bias und Regulierung, GENDER 1/2 (2023), (Open Access online).

Gender Equality and Artificial Intelligence: SDG 5 and the role of the UN in fighting stereotypes, biases and gender discrimination,

in: Cristani Federica, Fornalé Elisa (eds.) Women’s Empowerment and its Limits, Palgrave, May 2023, available at:

https://doi.org/10.1007/978-3-031-29332-0_9 (Open Access).

Le réle du droit pour contrer la discrimination algorithmique dans le recrutement automatisé, In: Guillaume Florence (eds.) La

technologie, l'humain et le droit, Stampfli Verlag (June 2023)

La pollinisation croisée entre droit de la protection des données et droit de la non-discrimination: Le réle des chercheurs pour garantir

une intelligence artificielle non-discriminatoire, Métille Sylvain (eds.)Luetz Fabian, 2024/01/01., Staempfli (2024).

Gender Equality and Algorithmic Discrimination: the contribution of the EU standardisation request on Al, Ex/Ante, 2 (2023) pp. 4-15.

Peer-reviewed.

Gender Equality and Algorithms: HRC Resolution on New and Emerging Technologies, 2023/09/05. GENDER. Peer-reviewed.
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Do you have any questions?

Fabian.Luetz@unil.ch // www.algorithmic-discrimination.com
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