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EMPIRICAL PART - CZECHIA

Czechia - Anti-Goldilocks

• Interpretation of a-d law

• Too narrow (requirement of intent)

• ‘it was not proven that the selection proceedings 

were instituted deliberately with the intention to 

harm the claimant’

• Too wide (general principle of equality)

• discrimination on the basis of ‘negative previous 

experience of the management with him’

• The middle where most cases of 

discrimination fall is unprotected
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Goldilocks

Too hot vs too cold vs just right

Too wide vs too narrow vs just right

Too narrow I.

i. Looking for Fault

A-D law (EU) - objective liability = no fault (intention, motivation) is 

required

• Courts require motive/intent; they see its lack as 

exonerating: ‘it was not proven that the selection 

proceedings were instituted deliberately with the 

intention to harm the claimant’ (KG) 

They set the liability threshold is too high
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Too narrow II.

ii. Burden of Proof

EU LAW: The claimant only has to make a ‘at first sight’ case, then the 

defendant needs to explain themselves

• Courts are not sufficiently suspicious of irregularities in employers’ 

behaviour

• Interview invitations 24 hours in advance (young mother)

• Male successor earning twice of female predecessor

• Courts uncritically adopt gender stereotypical representations as 

submitted by employers

• ‘[the plaintiff] carried out operative tasks whereas … [her predecessor] 

executed strategic operations’

Courts have difficult inferring ground from facts

Czechia – Too wide

• General principle of equality

- Older

- Connected to rule of law

- Constitutionally protected ‘All people are free and equal in their 

dignity and rights.’ (Art 1 Charter)

- Ground-related anti-discrimination rights

- ‘the enjoyment of [a person’s] fundamental rights and basic 

freedoms without regard to gender, race, colour of skin, 

language, faith and religion, political or other conviction, 

national or social origin, membership in a national or ethnic 

minority, property, birth, or other status’ (Art 3(1) Charter)

- In statutory law, only because of EU law

Their relationship? Is the gen eq principle a ‘false friend’?
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Czechia - Conflation

Lack of distinction between the two

• Constitutional level

• Relative lack of distinction between standards of 

scrutiny

• Statutory level

• Discrimination simplex in some statutes

• Proliferation of grounds (2017 amendment to the 

Czech Labour Code: ‘…language, state of 

health,…property,… political or other opinion, 

membership or activity in political parties or political 

movements, in trade unions or employer 

organizations’)

Czechia – General principle more 

often and more readily applied

• General principle more often applied

• Con Court – out of 170 cases, only handful on 

protected grounds

• Supreme court - 45 cases - minority on specifically 

protected ground (sex - 9; age – 5; race – 5; religion 

– 1); 25 no ground at all

• Equal pay (7) – 4 by men; 3 by women, only in one, sex was 

claimed

• More readily

• Supreme Court – Equal pay - only the no-ground 

cases won!
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Why is this an issue?

• different normative underpinnings

• pose different adjudicative challenges, 

with consequent doctrinal differences

• In practice, ‘equality’ has been invoked 

more by members of the ‘majority’ than by 

members of disadvantaged groups

Summary: Spectrum in Czechia

What A-D law aims at:

- on the basis of a 

protected 

characteristic (race, 

sex, disability,…)

- No-fault liability in EU 

law (no requirement 

of intent or 

negligence)

Breach of the 

general equality 

principle 

(‘discrimination 

simplex)

Intentional;

hate-based

(‘a few rotten 

apples’)
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THEORETICAL PART

Different types of rules
NO PROTECTED 

GROUND 

GROUND-RELATED

EXCLUSION FROM 

RULES (UNIVERSAL 

APPLICATION)

“every man, whatever 

be his rank or condition, 

is subject to the ordinary 

laws of the realm” 

(Dicey)

Ending of exclusion along 

axes of privilege – suffrage 

for former slaves and 

women

UNEQUAL 

TREATMENT IN 

RULES

“equality before the 

law”, “equal protection”, 

and/or “the equal benefit 

of the laws”

(public law equality)

Ground-Related Anti-

Discrimination Law (GRADL)

UNEQUAL 

APPLICATION OF 

RULES

A rule of law 

fundamental 

Ground-Related Anti-

Discrimination Law (GRADL)

(indirect discrimination)
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Normative underpinnings

• General principle

• Arbitrariness or irrationality (constitutional), 

unfairness (labour relations)

• Ground-related a-d law

• Targets decisions which track deep historical 

and/or current disadvantages and targets oft-

repeated, systematic behaviour and practices

The pre-eminence of the general principle is paradoxical, 

since it means that the graver ill is treated as secondary

Where do the two differ?

• Comparator

• Symmetry

• Proof of ground
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Comparator

• A-d law – some jurisdictions have abandoned 

the use of comparator

• The more someone has been disadvantaged, the 

more ‘different’ and ‘not comparable’ they will look

• Race – segregation of children in schools

• Sex – deeply but unconsciously internalized belief in the 

differences between the sexes

• General principle – typically compares more 

obviously comparable people/situations

Gen equality not helpful

Symmetry and asymmetry

• General principle – more Aristotelean, 

formal; difference of treatment

• Ground-related a-d rights

• Context matters

• Same treatment (of difference) might be 

problematic

• One might need different treatment to 

achieve equality (affirmative/positive action)

Gen equality cannot be just extended
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Proof of a ground

• General principle (typically constitutional) 

• the ground is often expressed (direct discrimination) 

or identifiable through statistics (indirect 

discrimination)

• The focus is not on finding the ground, but on 

justification (standard of scrutiny)

• Specific (statutory – horizontal cases) 

• the ground is not obvious, often actively hidden

• The ground (reason) needs to be inferred from facts

• Shift of burden of proof (unpopular and poorly 

applied)

Gen equality not helpful

So what?

• Empirical point 

• The fact that a country has a good track record of 

applying the general principle of equality or 

discrimination simplex, like Czechia does, does not 

mean that this will aid with the application of special 

anti-discrimination law relating to specifically 

protected grounds

• The theoretical, normative point 

• There are important differences; general principle 

might be not helpful or even hinder 

• Because of its normative aims, a-d law is, if anything, 

to be taken more seriously
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A clarification – aims of the project

This is a counter-intuitive contribution for some:

1) Many in common law countries might welcome 

more of the general principle

2) In countries which have both, the general 

principle might have been helpful

3) The relationship could also be indifferent

4) BUT in some countries, the general principle 

might be a false friend – what forms can that 

take and what should we watch out for

Sources
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