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National Equality Bodies are public organisations present
in all Member States that promote equal treatment by:

*Providing independent assistance to victims of
discrimination,

*Monitor and report on discrimination, by conducting
independent surveys, and publishing independent
reports,

*Making recommendations on matters relating to
discrimination, and

* Contribute to raising awareness of people’s rights.
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* Principle of institutional autonomy of the Member States

(Article 4(2) TEU):

o Member States may establish the structure of
their administrative organisation and the relations
between the bodies in question,

o As well as the definition of the atributions of legal
persons and the powers of their bodies, in particular
those relating to the implementation of EU law.

* Exceptions:
o Direct regulation by EU law — as is the case
o Correct and effective application of the EU Law
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*First established by the Racial Equality Directive
(2000/43/EC).

*3 subsequent equality directives provided for equality
bodies with equivalent missions in their respective field:

o Gender Equality Directive in the field of goods and
services (2004/113/EC),

o Gender Equality Directive in the field of employment
(2006/54/EC) and

o Gender Equality Directive in the field of self-
employment (2010/41/EU).
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*The latter two Directives added the additional mission of
exchanging information with corresponding European
bodies.

* European Network of Equality Bodies (Equinet): network

of national equality bodies to promote exchange of
information and best practices (lessons-learned) and
organises capacity-building events.

* Equinet’s Project on Standards for Equality Bodies — since
2015: ways of improving the guarantees for the
independence, effectiveness and functioning of Equality
Bodies (working paper in 2016).
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* Different names in different Member States, for instance
Defender of Rights, Ombudsperson, Commissions,
Protector of Human Rights, Agencies, etc.

* All Member States have their own equality body / bodies
dedicated to fighting discrimination

* Mandate and operation similar to:
o National Human Rights Institutions (NHRIs) — UN -
under the Paris Principles
o Equality bodies established in the context of the
Council of Europe.
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* 2018: Commission Recommendation of 22.6.2018 on standards
for equality bodies: measures for Member States to improve
equality bodies’ independence and effectiveness, as regards
their capacity to ensure that individuals and groups that are
discriminated against can fully enjoy their rights.

* 2021: Report from the Commission to the European Parliament
and Council on the application of the Racial Equality Directive
and the Employment Equality Directive {COM(2021) 139 final}
and its accompanying Staff Working Document on equality
bodies {SWD(2021) 63 final}: most issues addressed by the
recommendation remained unresolved.
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*7 December 2022 Commission published two proposals with
the objective to strengthen equality bodies by setting
minimum standards for their functioning:

o Equal treatment and equal opportunities between women
and men in matters of employment and occupation
(Article 157 TFEU, ordinary legislative procedure)

o Equal treatment between persons irrespective of their
racial or ethnic origin, in the field of employment and
occupation between persons irrespective of their religion
or belief, disability, age or sexual orientation, between
women and men in matters of social security and in the
access to and supply of goods and services (Article 19(1)
TFEU, consent procedure)
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* Following negotiations in the European Parliament and in the

Council, the two proposals were adopted on 7 May 2024:

* Directive (EU) 2024/1500 on standards for equality bodies in the field of equal
treatment and equal opportunities between women and men in matters of
employment and occupation, and amending Directives 2006/54/EC and
2010/41/EU
Council Directive (EU) 2024/1499 on standards for equality bodies in the field
of equal treatment between persons irrespective of their racial or ethnic
origin, equal treatment in matters of employment and occupation between
persons irrespective of their religion or belief, disability, age or sexual
orientation, equal treatment between women and men in matters of social
security and in the access to and supply of goods and services, and amending
Directives 2000/43/EC and 2004/113/EC

* Member states are required to adapt their national legislation
to the provisions of the Directives by 19 June 2026.
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* The Directives requiring the creation of Equality Bodies left a
large discretion to the Member States as to their:

o Mandate and powers,
o Structure and functioning,
o Independence, autonomy, and resources.

* Differences between Member States resulted in unequal
protection against discrimination across the EU / gaps.

* A significant number of Equality Bodies are not fully
independent / lack resources.

* Some are hard to access, due to small size, lack of local offices,
and/or lack of real visibility.
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The new Directives include a set of binding rules to strengthen
Equality Bodies in terms of:

* Mandate: Extension of the competencies of Equality Bodies
to combat discrimination on the grounds of religion or belief,
disability, age and sexual orientation in employment, and
discrimination based on sex in social security.

* Independence: Legal requirement for Equality Bodies to be
free from external influence, as regards their legal structure,
accountability, budget, staffing, and organisational matters.
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* Sufficient resources: Obligation for Member States to provide

Equality Bodies with the human, technical, and financial
resources necessary to exercise all their competencies
effectively.

* Awareness-raising and prevention: Equality Bodies empowered
to more effectively prevent discrimination and promote
equality, for example, to adopt appropriate measures, such as
strategies, promoting positive action and equality
mainstreaming.

* Accessibility: Equality Bodies’ services are required to be free
and accessible to all victims on an equal basis, throughout the
territory, including for persons with disabilities.
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* Enhanced powers: Equality Bodies empowered to:

o Provide assistance to victims, receiving complaints of
discrimination

o Investigate discrimination cases (conduct inquiries and
carry out fact-finding)

o Issue opinions / binding decisions, establishing the facts +
a reasoned conclusion on the existence of discrimination

o Actin courts (initiate / participate)

o Propose alternative dispute resolution (e.g. conciliation or
mediation) to the parties in a complaint procedure - led
by the equality body itself or by another competent
entity.

16

10.10.2024



INSTITUTO ])Lan(:m\P CENTRO D M.ME The new Directives

JURIDICO-POLITICAS DE DIREITO PUBLICO

* Cooperation: Equality Bodies should cooperate with other
relevant stakeholders to share knowledge and create synergies.

* Consultation: Public institutions are asked to consult Equality
Bodies in a timely manner and to consider their
recommendations in law- / policy-making.

* Data collection: Equality Bodies must collect data, conduct
independent surveys, access statistics, on discrimination

* Reporting: Equality Bodies are required to produce regular
reports on the state of equal treatment and discrimination and
be able to make recommendations.
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* Broadens mandate and scope:

o Broadens the definition of victims as any person who
believes they have experienced discrimination within the
meaning of Directives 2006/54/EC and 2010/41/EU

o Broadens mandate to combat discrimination on the
grounds of religion or belief, disability, age and sexual
orientation in employment, and discrimination based on
sex in social security

o Has a recital reaffirming CJEU case law that equal
treatment for men and women applies not only strictly
but also to persons that have undergone gender
reassignment.

*This does not widen the coverage of existing EU equal
treatment laws, which already address these areas.
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* More powers: Enhance Equality Bodies’ powers to carry out
activities to prevent discrimination and promote equal
treatment, including through the promotion of gender /
equality mainstreaming and consideration of the intersectional
dimension of discrimination.

* Independence: The text does not exclude the possibility that
equality bodies are part of ministries but enhances their
independence by prohibiting instructions from government and
any other entities, and guarantying them sufficient resources
and autonomous decision power over finances and internal
structure. It also provides for transparent selection of
managerial staff.
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* Flexibility to MS:

o Designate the bodies

o Inquiries: it allows Member States to assign another
entity to conduct them. This entity will have to provide
the equality body, at its request, with information on the
results.

o Case assessments and opinions, the Equality Bodies will
have the authority, but not obligation, to issue binding or
non-binding opinions in line with national practice.

*“A floor, not a ceiling”: Member States may introduce or
maintain provisions which are more favourable than the
minimum requirements laid down in the Directives
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* Litigation powers:

o The text aligns with the Council's more limited proposal,
specifying that these powers should be conform to
'national law and practice’.

o Can participate in courts as amicus curiae or in the judicial
review of their own binding opinions

o Will have the authority to act in at least one of the
following capacities: on behalf of victims, in support of
victims, or on their own behalf to defend the public
interest.

o Emphasis on procedural safeguards protecting the right of
confidentiality and the right to a fair trial, among other
general principles of law, has been included.
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* Safeguards the competences and prerogatives of labour
inspectorates and social partners.

* Alternative dispute resolution should not restrict access to the
court.

* Regarding indicators, the Council's position was retained,
namely that they should not be used for ranking or issuing
recommendations to Member States. As a compromise with
Parliament, there is the option to invite the Commission
annually to discuss the functioning of equality bodies.

* The deadline for transposition has been extended to 2 years,
striking a balance between the three deadlines proposed by the
three EU institutions involved in the procedure, which ranged
from 1 year to 3 years.
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* Good effort on harmonization
* Instrumental to equality protection — not a broadening of the
scope per se
* Ambitious but ultimately depending on transposition and
implementation
* Much depends on the will of the Member States
24
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Thank you very much!

ruilanceiro@fd.ulisboa.pt
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