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Definition of refugee
Directive 2011/95
At2

Gendered nature of refugee situations
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¢ Forced marriage; threats honour killing
¢ Particular social group; non-state actors; serious harm

Case-law on asylum and gender violence

= KandlL, C-646/21

¢ Gender equality as belief
¢ Particular social group

mmm AH and FN, C-608/22 and C-609/22

¢ Afghan women

¢ Discrimination as an act of persecution




Gender-related persecution

“Gender-related persecution” does not have a legal meaning perse

Typically (UNHCR Guidelines & Istanbul Convention Explanatory Report):
* Acts of sexual violence

* Family/domestic vidlence

* Coerced family planning

* Fermale genital mutilation

* Runishment for transgression of social nores

* Himan trafficking

* Patterns of cumulative discrinination

Gender as a ground of persecution

Definition of refugee
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Membership to a particular social group

Article 10(1)(d) Directive 2011/95

a group shall be considered to forma particular social group where in
particular.

— merbers of that group share an innate characteristic, or a conmmmon
background that cannot be changed, or share a characteristic or belief
that is so fundamental to identity or conscience that a person should nat
be forced to renounceit, and

—that group has a distinct identity in the relevant country, becauseiit is
perceived as being different by the surrounding society.

WS par. 40, Kand Lpar. 40 ff.

Membership to a particular social group

Innate characteristic
WS par: 49-50 Kand L, par: 42-43.

In the second place, as regards the first condition for identifying a ‘particular social group’, laid
down in the first subparagraph of Article 10(1)(d) of Directive 2011/95 and referred to in
paragraph 40 of the present judgment, namely sharing at least one of the three identifying
features referred to in that provision, the fact of being female constitutes an innate
characteristic and therefore suffices to satisfy that condition.

That does not rule out the possibility that women who share an additional common feature such
as, for example, another innate characteristic, or a common background that cannot be changed,
such as a particular family situation, or a characteristic or belief that is so fundamental to
identity or conscience that those women should not be required to renounce it, may also belong
to a ‘particular social group’ within the meaning of Article 10(1)(d) of Directive 2011/95.




Membership to a particular social group

Conmon background that cannat be changed
WS par: 51; Kand L, par. 45

In the light of the information in the order for reference, it should be noted, in particular, that
the fact that women have escaped from a forced marriage or, for married women, have left
their homes, may be regarded as a ‘common background that cannot be changed’ within the
meaning of that provision.

45 Second, the fact that young women who are third-country nationals have stayed in a
host Member State during a phase of their lives in which a person’s identity is formed, and
that, during that stay, they have genuinely come to identify with the fundamental value of
equality between women and men, is capable of constituting ‘a common background that
cannot be changed’, within the meaning of the first indent of the first subparagraph of
Article 10(1)(d) of Directive 2011/95.

Membership to a particular social group

a characteristic or belief that is so fundamental to identity or conscience that a person
should nat be forced to renounce it

Kand L, par. 44

44 In that regard, first, as the Advocate General points out in point 34 of his Opinion, the
fact that a woman genuinely identifies with the fundamental value of equality between
women and men, in so far as it presupposes a desire to benefit from that equality in her
daily life, entails being free to make her own life choices, particularly in relation to her
education and career, the extent and nature of her activities in the public sphere, the
possibility of achieving economic independence by working outside the home, her decision
on whether to live alone or with a family, and the free choice of a partner, choices which are
fundamental to her identity. In those circumstances, the fact that a woman who is a third-
country national genuinely comes to identify with the fundamental value of equality
between women and men may be considered ‘a characteristic or belief that is so
fundamental to identity or conscience that a person should not be forced to renounce it’ In
that regard, the fact that that national does not consider that she forms a group with other
third-country nationals or all women who identify with that fundamental value is irrelevant.
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Membership to a particular social group

DOistinct identity: perceived as a distinct group by surrounding society
WS par: 41 K&L, par. 41

The second subparagraph of Article 10(1)(d) states, inter alia, that ‘gender related aspects,
including gender identity, shall be given due consideration for the purposes of determining
membership of a particular social group or identifying a characteristic of such a group’.
That provision is to be read in the light of recital 30 of Directive 2011/95, according to
which gender identity may be related to certain legal traditions and customs

WS par: 52 K&L, par: 48,

52  In the third place, as regards the second condition for identifying a ‘particular social
group’, relating to the ‘distinct identity’ of the group in the country of origin, it is clear that
women may be perceived as being different by the surrounding society and recognised as
having their own identity in that society, in particular because of social, moral or legal
norms in their country of origin.
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Membership to a particular social group

DOistinct identity: perceived as a distinct group by surrounding society

* It isfor the domestic court to deternine which “surrounding society” is relevant when
assessing Whether such a social group exists. That society may coincide with the
entire country of arigin, or be more restricted (WS par: 54)

* No possihility of restraint can be opposed (K&L, par. 63)
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Gender violence as acts of persecution and serious harm

K&L, par. 54-55; AH& RN par: 35

54  For the purposes of such an evaluation, the competent national authority must take
account, first, of the fact that, as stated in Article 9(2)(f) of that directive, an act of
persecution, within the meaning of Article 1(A) of the Geneva Convention, may take the
form of, inter alia, an act ‘of a gender-specific ... nature’.

55 In that regard, Article 60(1) of the Istanbul Convention provides that gender-based
violence against women — which is to be understood as a violation of human rights and a
form of discrimination against women under Article 3 of that convention — is to be
recognised as a form of persecution within the meaning of Article 1(A)(2) of the Geneva
Convention. Furthermore, Article 60(2) requires parties to ensure that a gender-sensitive
interpretation is given to each of the reasons for persecution prescribed by the Geneva
Convention, including therefore to the reason for persecution based on membership of a
particular social group.
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Discrimination as acts of persecution and serious harm
AHE& RN par. 37-39, 42-44, 46

37 In the second place, Article 9 of Directive 2011/95 sets out the factors which support a finding that
acts constitute persecution (...) Article 9(1)(a) states that the relevant act must be sufficiently serious by

its nature or repetition as to constitute a severe breach of basic human rights, in particular the rights from
which there can be no derogation, in accordance with Article 15(2) ECHR (...)

39  Article 9(1)(b) (...) states that an ‘act of persecution’ may also be an accumulation of various
measures, including breaches of human rights, which ‘is sufficiently severe’ as to affect an individual in a
manner ‘similar’ to that referred to in Article 9(1)(a) of that directive.

44  Second, even if, taken separately, the discriminatory measures against women that restrict access
to healthcare, political life and education and the exercise of a professional or sporting activity, restrict
freedom of movement or infringe the freedom to choose one’s clothing do not constitute a sufficiently
serious breach of a fundamental right (...) taken as a whole, (...) have a cumulative effect and are
applied deliberately and systematically, they blatantly and relentlessly deny Afghan women
fundamental rights related to human dignity on account of their gender. Those measures reflect the
establishment of a social structure based on a regime of segregation and oppression in which women are
excluded from civil society and deprived of the right to lead a dignified daily life in their country of
origin.
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Acts of persecution by non-State actors

WS par: 71, 75-77 (Non-State actors)

71 By its fifth question, the referring court asks, in essence, whether Article 15(a) and (b) of Directive
2011/95 must be interpreted as meaning that the concept of serious harm covers the real threat to the
applicant of being killed or subjected to acts of violence inflicted by a member of his or her family or
community due to the alleged transgression of cultural, religious or traditional norms, (...)

75  Article 15(a) of that directive refers to harm which leads to the death of the victim, whereas
Article 15(b) makes reference to acts of torture (...) those provisions do not establish any distinction
according to whether the harm is caused by a State actor or by a non-State actor.

76  Furthermore, in view of the objective of Article 15(a) of Directive 2011/95 of ensuring protection for
persons whose right to life would be threatened if they were to return to their country of origin, the term
‘execution’ in that provision cannot be interpreted as excluding harm to a person’s life solely on the
ground that it is caused by non-State actors. Thus, where a woman runs a real risk of being killed by a
member of her family or community because of the alleged transgression of cultural, religious or
traditional norms, such serious harm must be classified as ‘execution’ within the meaning of that
provision.

77 By contrast, where the acts of violence to which a woman risks being exposed because of the
alleged transgression of cultural, religious or traditional norms are not likely to result in her death, those
acts must be classified as torture or inhuman or degrading treatment or punishment within the meaning
of Article 15(b) of Directive 2011/95.
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Acts of persecution by non-State actors

WS par. 71, 75-77 (\Non-State actors)

71 By its fifth question, the referring court asks, in essence, whether Article 15(a) and (b) of Directive
2011/95 must be interpreted as meaning that the concept of serious harm covers the real threat to the
applicant of being killed or subjected to acts of violence inflicted by a member of his or her family or
community due to the alleged transgression of cultural, religious or traditional norms, (...)

75  Article 15(a) of that directive refers to harm which leads to the death of the victim, whereas
Article 15(b) makes reference to acts of torture (...) those provisions do not establish any distinction
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76  Furthermore, in view of the objective of Article 15(a) of Directive 2011/95 of ensuring protection for
persons whose right to life would be threatened if they were to return to their country of origin, the term
‘execution’ in that provision cannot be interpreted as excluding harm to a person’s life solely on the
ground that it is caused by non-State actors. Thus, where a woman runs a real risk of being killed by a
member of her family or community because of the alleged transgression of cultural, religious or
traditional norms, such serious harm must be classified as ‘execution’ within the meaning of that
provision.

77 By contrast, where the acts of violence to which a woman risks being exposed because of the
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