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THE UNFULFILLED PROMISES OF ARTIFICIAL INTELLIGENCE

TABLE I: FACIAL RECOGNITION

COLLEGEVOOR

RECHTEN
O & DE MENS

SourceBhalinilkantayye

THE UNFULFILLED PROMISES OF ARTIFICIAL INTELLIGENCE

TABLE II: RISK PREDICTION

Stop the AMS
algorithm

Variables included in the statistical

model

Variable Nominal values

Gender Male/Female

Age group 0-29/30-49/50+

Citizenship Austria/EU except Austria/Non-EU

Highest level of education Grade schoolapprenticeship, vocational S

school/high- or secondary school, university

Health impairment Yes/No Arbeltsmarkiservice
Obligations of care (only women)  Yes/No Osterreich
Occupational group Production sector/service sector

Regional labor market Five categories for employment prospects in

assigned AMS job center
Prior occupational career Characterization of variable listed in Table 2

Source: Doris Allhutter et al,'Algorithmic Profiling of Job Seekers in Austria:
How Austerity Politics Are Made Effective' (2020) Frontiers in Big Data




THE UNFULFILLED PROMISES OF
ARTIFICIAL INTELLIGENCE

TABLE II: RISK PREDICTION
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With Lighthouse Reports & La Quadrature du
Net

as risk indicators.
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The algorithm also uses age, marital status, income and disability benefits

TABLE Il1l: PROFILING AND TARGETING

Source: AlgorithmWatch
& Nicolas Kayser-Bril, 'Automated discrimination: Facebook uses gross stereotypes to
optimize ad delivery' (2020) AlgorithmWatch available at
https//algorithmwatch.org/en/automated-discrimination-facebook-google/

When deciding who to show an ad to, Facebook relies on gross
stereotypes

We bought ads for six different job offers in five countries. This is how Facebook optimized the ad
impressions, based on gender.

B Germany [ Spain France [l Poland il Switzerland
& Ads were shown more to men Ads were shown more to women &d
Truck driver L X J
Machine learning developer ® o ®
Legal counsel LN ®
Hairdresser [ 3 ®
Nurse ® ® @

Child care worker

Based on 102,472 ad impressions between 27 Aug and 3 Sep.

THE UNFULFILLED PROMISES OF ARTIFICIAL INTELLIGENCE

Facebook uses the image of the ad to discriminate

In this experiment, we advertised for the same jobs (truck drivers), changing only the text under the image,
and the picture.

Facebook: Google: %
% female female
variation impressions impressions  image
i
Image of 1
S >l
Image of a =
road 53% 46%
Text of the
adin
gendered 228 A
form
Text of the
adin
19% 51% = b=
feminine Lol o i
form
Baseline 15% 50%

France on 3 Sep.
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THE UNFULFILLED PROMISES OF ARTIFICIAL INTELLIGENCE

TABLE I1l: PROFILING AND TARGETING

The financial institution "refused ’ ‘

to grant credit to A in connection ‘Q

with the latter's online purchases, =
based on elements classified as CREDIT SCORE

grounds for discrimination, such as

sex, age, language and their
combined effects."

National Non-Discrimination and
Equality Tribunal of Finland, case
2xx/2017

Source: Lorenz Matzat und Minna Ruckenstein, 'Kreditscoring: Urteil aus Finnland wirft Fragen zur Diskriminierung auf' (2018) AlgorithmWatch available at
https//algorithmwatch.org/en/automated-discrimination-facebook-google/
& https//www.yvtltk fifen/index/opinionsanddecisions/decisions.html|

DISCRIMINATING

DAL THE UNFULFILLED PROMISES OF ARTIFICIAL
INTELLIGENCE

NEIGHBORHOODS,

AND THE NEW POLITICS

OF/RECOGNITION o~ TABLE I1l: PROFILING AND TARGETING

"Likes” on Facebook as
predicted by the model

Britney Spears

WENDY HUI KYONG CHUN

mathematical illustrations by Alex Bamett

Wu-Tang Clan

sexual

orientation Human rights

. campaigns
RESEARCH ARTICLE | SOCIAL SCIENCES | O fYyine 2 :
Private traits and attributes are predictable : "Feeling
. s . [ disoriented when
from digital records of human behavior eeeeees *  aking up from
Michal Kosinski &, David Stillwell, and Thore Graepel Authors Info & Affiliation: a nap"

Edited by Kenneth Wachter, University of Californ

March 11,2013 110 (15) 5802-5805  https
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THE LAW AGAINST DISCRIMINATION BY ALGORITHMS

THE EXAMPLE OF EUROPEAN LAW

The legal framework: EU anti-discrimination law

Primary law: A
Derivative law:
« Art 19 TFEU: sex, race or ethnic origin, religion or R
belief, disability, age, sexual orientation

- Directive 2000/43: race or ethnic origin Qt}\m“,c @Jv_,\xa/\/v\ T RNTE

« Art 157 TFEU: equal pay and equal treatment at

work (men and women) (employment, goods & services, education)

. Ar::121 Charllger'of ‘Fténdamental Righ‘ts: ntohn-‘ - Directive 2000/78: age, disability, religion,
exhaustive list including 'sex, race, color, ethnic or H H
social origin, genetic features, language, religion or sexual orientation (employment)
belief, political or any other opinion, membership of

a national minority, property, birth, disability, age or - Directive 2004/113: sex (goods & services)

sexual orientation'. i -/
 Art 23 Charter: equality between men and women + Directive 2006/54: gender (employment) M\ ¢
\ ) \ < ' { 4 ( ‘w‘ ) W\tﬂ\bva/n

¥

13
From algorithmic bias to discrimination
° ()
> ©®
Protected
motif £ ?
: Protected area % ﬁ
® Discrimination
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The definition of discrimination

Artide 2
Concept of discrimination

1. For the purposes of this Directive, the ‘principle of equal
treatment’ shall mean that there shall be no direct or indirect
discrimination whatsoever on any of the grounds referred to in
Article 1.

2. For the purposes of paragraph 1:

(a) direct discrimination shall be taken to occur where one
person is treated less favourably than another is, has been
or would be treated in a comparable situation, on any of
the grounds referred to in Article 1;

(b} indirect discrimination shall be taken to occur where an
apparently neutral provision, criterion or practice would
put persons having a particular religion or belief, a partic-
ular disability, a particular age, or a particular sexual orien-
tation at a particular disadvantage compared with other

persons unless:

=

15

The challenge of qualification

1. For the purposes of this Directive, the ‘principle of equal
treatment’ shall mean that there shall be no direct or indirect
discrimination whatsoever on any of the grounds referred to in

Article 1. Closed system: in princiﬁle, no

justification possible (with some

2. For the purposes of paragraph 1: excep’rions)

{a) direct discrimination shall be taken to occur where one
person is treated less favourably than another is, has been
or would be treated in a comparable situation, on any of
the grounds referred to in Article 1;

indirect discrimination shall be taken to occur where an
apparently neutral provision, criterion or practice would

put persons having a particular religion or belief, a partic-
ular disability, a particular age, or a particular sexual orien- m X ) .
cation at : . Open system: proportionality check

(i) that provision, criterion or practice is objectively justi-
fied by a legitimate aim and the means of achieving
that aim are appropriate and necessary, or

=
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‘in machine learning contexts, indirect
discrimination is the most relevant type of
discrimination' and '[d]irect discrimination will
be rare in algorithmic decision making' (Hacker
2018)

1100010110001011000101
100 100010110001011
1001 1110

‘non-discrimination law prohibits many
discriminatory effects of algorithmic decision-
making, in particular through the concept of

[ = indirect discrimination'

(Borghesius 2020)

‘most biased algorithms will fall under the indirect
discrimination framework'
(Kelly-Lyth 2021)

17
PROPORTIONALITY CONTROL
» Optimization logic vs. necessity ('Pareto
o it ] [
',' N optimum)
/) . “ » Translation of technical choices (fairness
’ . .
0 : and false positive/false negative trade-
“ " offs) into legal terms
\~ " * Framing dynamics and capture
“ca=’ s
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PROCEDURAL SHORTCOMINGS

PROOF AND LIABILITY

The invisibility of algorithmic
discrimination, "epistemic
fragmentation" (Milano 2021) and the
notion of 'prima facie' discrimination
The 'trap' of online content
personalization: how to detect
discrimination?

* The problem of 'black box' algorithms:

lack of transparency and intelligibility,
opacity of proprietary algorithms

* Responsibility in human-machine
interactions: automation bias?

19

CONCEPTUAL SHORTCOMINGS

VS

one or more protected grounds

PROXY DISCRIMINATION: CORRELATIONS AND INFERENCES

» Discrimination 'based on' a protected ground

« Discrimination on the basis of variables correlated with

Photo by Scote Webb on Unsplash
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10


https://unsplash.com/@charlesdeluvio?utm_source=unsplash&utm_medium=referral&utm_content=creditCopyText
https://unsplash.com/s/photos/netflix?utm_source=unsplash&utm_medium=referral&utm_content=creditCopyText
https://unsplash.com/@scottwebb?utm_source=unsplash&utm_medium=referral&utm_content=creditCopyText
https://unsplash.com/s/photos/home?utm_source=unsplash&utm_medium=referral&utm_content=creditCopyText

23/10/2024

Do

A quoi révent |
s algorithmes |

"Instead of stable, perennial and structuring variables,
which used to fix statistical objects in categories, digital
algorithms prefer to capture events (a click, a purchase,
an interaction, etc.) which they record on the fly to
compare with other events, without having to proceed
with categorization..The web surfer is glued by the
algorithm to its own traces without being able to
distance itself from them."

Dominique Cardon, A quoi révent les algorithmes? Nos
vies a I'heure des big data (Seuil, 2015), 49-51

21
A look at the distinction between direct & indirect discrimination
Distinction
Type of discrimination . Parameter 2: Agentivity
Parameter 1: Neutrality Parameter 3: Damage
Link to a protected Treatment:'when one
. L . ground: 'on the basis of person is treated less Individual: 'a person’
Direct discrimination .
one of the [protected] favourably than anotherin
grounds'. a comparable situation'.
Neutrality: 'wh Collective: f |
sutrality- when an Effect: 'is likely toresultin a OHECHIVE: Tor people
. T apparently neutral ) ) : [from a protected
Indirect discrimination o o particular disadvantage'. _ )
provision, criterion or group..] in relation to
practice'. other people'.
22
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DISSONANCE BETWEEN LEGAL AND ALGORITHMIC RATIONALITIES

LEGAL RATIONALITY

ALGORITHMIC RATIONALITY

The presumption of agentivity: less favorable
treatment (by an agent)

Socio-technical assembly involving the data industry,
developers, users and end-users + their epistemologies &
political and economic frameworks

Neutrality

Correlations, inferences and big data: discrimination
as a self-fulfilling prophecy

A = The subject of law: the individual or the protected
=

group (a given, intelligible social group)

The algorithmic cluster - fluctuating, contingent,
calculated and implemented

Legal reasoning: comparison as a test

Dynamic differentiation and pre-emption logics

23

3. PROPOSAL

24
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IN THE BIAS FACTORY

The law of algorithmic discrimination

The use of big data and machine learning could well allow the injustices of the past to
influence the future like never before.
..for big data and machine learning to break the link between past discrimination and
future decisions, the algorithm must be explicitly programmed to achieve this result
D Hellmann, 'Big Data and Compounded Injustice' (2021), 16

When automated decision-making tools are not designed to explicitly combat structural
inequalities, their increased speed and vast scale of action considerably exacerbate
them.

V Eubanks, Automating inequality: how high-tech tools profile, police, and punish
the poor (2018)

Article 2
Concept of discrimination

1.  For the purposes of this Directive, the “principle of equal
treatment’ shall mean that there shall be no direct or indirect
discrimination whatsoever on any of the grounds referred to in

Article 1. -me-”?

2. For the purposes of paragraph 1:

4. An instruction to discriminate against persons on any of 5. Zﬂ%ﬂ‘Q/ resllinoe

the grounds referred to in Anticle 1 shall be deemed to be
discrimination within the meaning of paragraph 1.

G

26
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FROM DISCRIMINATION “BY DESIGN™ TO EQUALITY BY DESIGN

A proposal

i I! Predictability ==> rebuttable presumption

* Neglect

Algorithms as injunctions * Duty ofpreyention ==>

to discriminate: prevention ecosystem
Any behaviour consisting
in instructing anyone to
discriminate against
people on the basis of L, . o
protected grounds is Positive actions
considered
discrimination.

% | %

equalgo.wordpress.com
X

PROFILE

n This project has received funding from the European Union's

Horizon 2020 research and innovation programme under grant
agreement No 898937.
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