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Facts of the case

* Complainant: For Women Scotland - Gender-Critical Organisation

* Challenge of the definition of “women “ under Gender Representation on Public

Boards (Scotland) Act 2018

* Positive action must follow Equality Act 2010 as “equality of opportunity” is
reserved matter
- Definition of “women” under 2018 Act must align with definition of “women” under EA 2010

> UKSC: What is the definition of “women” and “sex” under the EA 20107?
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UKSC Judgment

* “Woman” under EA 2010 means “biological woman”

* “Sex” means “biological sex” in all provisions of the EA 2010

- Trans women are not considered as women for gender representation targets

under the Gender Representation on Public Boards (Scotland) Act 2018

FWS | — Setting the scene

* Challenge of definition of women in s 2 of the 2018 Act as including cis and trans
women (regardless of GRC)

-> Definition aligned with EHRC in 2011 Equality Act Code of Practice
* 2022: Claimants lost in Outer House

* 2022: Claimants won in the Inner House
- Repeal of definition under s 2

- Adoption of definition of women as including cis women and trans women with GRC in statutory

guidance
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For Women Scotland v Scottish Ministers

Are trans women who hold a Gender Recognition Certificate

“women” for the implementation of the EA 20107

For Women Scotland v Scottish Ministers

Are trans women who hold a Gender Recognition Certificate

“women” for the implementation of the EA 20107
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Gender Recognition Act 2004

* Conditions for obtaining a GRC

* Two medical certificates confirming “gender dysphoria”

* One certificate must be from a medical specialist

* Waiting lists for NHS 2.5 - 8.5 years

* Be above 18 years
* Present with gender identity since at least 2 years

* Have consent of spouse (if married or partnered)

* 8464 people hold GRC in 2025 (8% of trans people)
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Gender Recognition Act 2004

* s9(1) GRA 2004: upon receipt of a GRC, “the person’s gender becomes for

all purposes the acquired gender.”

* s9(3) GRA 2004: s 9(1) “is subject to provision made by this Act or any

other enactment or any subordinate legislation.”

-> Does the EA 2010 provide an exceptionto s 9(1)?
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The Equality Act 2010

12
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Equality Act 2010

* Brings piece-meal equality legislation under one act
* Influenced by EU equality directives

* Prohibits discrimination on the basis of 9 protected characteristics (incl sex and
gender reassignment)

* Provides sex-based exceptions
* Services
* Communal accommodation
* Associations
* Positive action
* Sports
* Education and occupational requirements

13

Equality Act 2010

* 2011 Equality Act Code of Practice: “women” means cis and trans
women (regardless of GRC)
* Created by Equality and Human Rights Commission (EHRC)
* Approved by Secretary of State for the Home Department
* Laid before parliament for 40 days

* Schedule 3, 8 28 of the EA 2010: exclusion of trans persons from
single-sex services possible if this serves a “proportionate means of
achieving a legitimate aim”.

- Trans women are generally considered as women under EA
->No absolute inclusion of trans women in women-only services

14
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For Women Scotland v Scottish Ministers

Are trans women who hold a Gender Recognition Certificate

“women” for the implementation of the EA 2010?

» Small group of people at stake
> Restrictive definition at stake

»Complainants lost in 1st and 2nd instances

15

Proceedings at the Supreme Court
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Procedural critiques

* Accepted third-party interveners
* Sex Matters

* Consortium of three trans-exclusive lesbian organisations (Scottish
Lesbian, the Lesbian Project and the LGB Alliance)

* Equality and Human Rights Commission
* Amnesty International UK

* Rejected third-party interveners

* Professor Stephen Whittle .
. Judge Victoria McCloud Supported by Good Law Project
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UKSC Judgment — Sex Matters

“We are grateful to the interveners for their contributions. We are particularly
grateful to Ben Cooper KC for his written and oral submissions on behalf of
Sex Matters which gave focus and structure to the argument that “sex’, “man”
and “woman” should be given a biological meaning, and who was able
effectively to address the questions posed by members of the court in the

hour he had to make his submissions (§35).”
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Procedural rights critiques

* Accepted third-party interveners

* Sex Matters
* Consortium of three trans-exclusive lesbian organisations (Scottish
Lesbian, the Lesbian Project and the LGB Alliance)

* Equality and Human Rights Commission
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« Judge Victoria McCloud upported by Good Law Project

20
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UKSC Judgment — Lesbian interveners

“[aJccordingly, a person with same sex orientation as a lesbian must be a female
who is sexually oriented towards (or attracted to) females, and lesbians as a group
are females who share the characteristic of being sexually oriented to females.

This is coherent and understandable on a biological understanding of sex (§206).”

trans-inclusive definition of lesbian would result “inevitable loss of autonomy and

dignity for lesbians (§ 207)”

21

Procedural critiques

* Accepted third-party interveners
* Sex Matters

* Consortium of three trans-exclusive lesbian organisations (Scottish
Lesbian, the Lesbian Project and the LGB Alliance)

e Equality and Human Rights Commission
* Amnesty International UK

* Rejected third-party interveners

* Professor Stephen Whittle s ood Law Proi
« Judge Victoria McCloud upported by Good Law Project

22
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EHRC Submission to the UKSC

“[t]here are, after all, two competing strands of rights at issue: the rights of
trans people, as recognised, for example, in Goodwin; and the rights of women
to be protected from violence by men [...] and from having to share certain
spaces with trans women and men, thereby creating embarrassment, shame

and potentially an increased risk of violence (8§ 47).”

- How did the shift in position within the EHRC occur?

23

Procedural critiques

* Accepted third-party interveners
* Sex Matters
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Procedural critiques

* Accepted third-party interveners
* Sex Matters

* Consortium of three trans-exclusive lesbian organisations (Scottish Lesbian, the
Lesbian Project and the LGB Alliance)

* Equality and Human Rights Commission
* Amnesty International UK

* Rejected third-party interveners
* Professor Stephen Whittle
* Judge Victoria McCloud Supported by Good Law Project

- Art 6 challenge ECHR

25

Supreme Court’s Judgment

26
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Supreme Court’s Judgment

* To ensure legal certainty, sex must be read as “biological sex” in all provisions of the EA
2010

- Departs from “variable definition” used by Inner House

* “Women” are “biological women” for sex-based exceptions

* Trans persons still protected from discrimination based on
* Gender reassignment ground

* Sexdiscrimination per perception

27

Definition of “biological sex”

* Biological sex used "to describe the sex of a person at birth (8§ 7)”

* “the concept of sex is binary, a person is either a woman or a man (8
171)”

- How is the “sex at birth” defined? Where do intersex persons fit?

28
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UKSC’s Statutory Interpretation

* “Modern” approach to statutory interpretation

* Aims to ascertain “the meaning borne by the words in questionin
the particular context (8 9)”

—>Departs from a purely literal approach

29

UKSC'’s Statutory Interpretation

* How is “sex” defined in provisions of the EA other than those on positive action?

“Modern” approach to statutory interpretation that aims to ascertain “the meaning borne by

the words in question in the particular context (§ 9)”

* Analysis of meaning of “sex” in provisions on
* Sex-based exceptions
* Discrimination based on maternity and pregnancy,
* Discrimination based on sex, gender reassignment, and sexual orientation.

* Focus on “internal aids” to understand meaning of words rather than “external aids”

30
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Internal aids

Sex in provisions on maternity

» €«

“As we shall demonstrate, a strong indicator that the words “sex”, “man” and
“woman” in the EA 2010 have their biological meaning (and not a certificated sex
meaning) is provided by sections 13(6), 17 and 18 (which relate to sex, pregnancy and
maternity discrimination) and the related provisions. The protection afforded by these
provisions is predicated on the fact of pregnancy or the fact of having given birth to a
child and the taking of leave in consequence. Since as a matter of biology, only
biological women can become pregnant, the protection is necessarily restricted

to biological women (§ 177).”

32

16



01/12/2025

Sex in provisions on maternity

* Reference to women in maternity provisions used as indicator for “biological sex” definition

* Inner House of the Court of Session

* “definition of ‘woman’is not the essential element at which the protection is aimed; rather itis the

fact of pregnancy, birth or breast feeding (§ 62).”

—>Focus on discrimination on the basis of child-bearing, rather than on defining “women”

* Ignores lived experiences by trans men giving birth and breast-feeding trans women

33

Biology as defining factor for women

“Men and women are on the face of the definition only differentiated as a grouping by

the biology they share with their group (§ 171).”

- “Shared biology” defines women rather than sexism/patriarchy
- In tension with feminist scepticism of biological determinism

- In tension with intersectionality

34
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Biology as a defining factor for lesbians

* Lesbians: cis women who are exclusively attracted to cis women

* Trans-exclusive lesbian interveners: “authentic” lesbians are
attracted by “female bodies”

—->What are “female bodies”?

- Do lesbians have a sixth sense for people’s chromosomes?

35

The Supreme Court’s Focus

* Focus on “internal aids”

* Focus on “intention” of parliament rather than purpose of

provisions or of EA2010

* Focus on defining identity categories rather than focus on

structures of inequality

36
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External aids

External aids to understand meaning of sex

* External aids crucial to understand context and purpose of relevant

provision

* External aids:
* Explanatory notes to statutes
* Background reports (Law Commission reports, Government White Papers)

* Ministerial statements made in parliamentary debates as reported in the Hansard

(Pepper v Hart)

38
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Explanatory Notes to EA 2010

Schedule 3, 8 28 of the EA 2010: exclusion of trans persons from single-sex services possible if this

serves a “proportionate means of achieving a legitimate aim”.

Example in explanatory notes:

“A group counselling session is provided for female victims of sexual assault. The organisers do not
allow transsexual people to attend as they judge that the clients who attend the group session are

2

unlikely to do so if a male-to- female transsexual person was also there. This would be lawful (§ 740).

- Noted in judgment but not discussed as evidence for context

39

Explanatory Notes to GRA 2004

Effects of section 9(1) GRA 2004:

“that once a full gender recognition certificate is issued to an applicant, the person’s
gender becomes for all purposes the acquired gender, so that an applicant who was
born a male would, in law, become a woman for all purposes. She would, for example,

be entitled to protection as a woman under the Sex Discrimination Act 1975 (§ 27).”

- Dismissed by Supreme Court

40
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Ministerial statement as reported in the Hansard

Lord Filkin in House of Lords in 2003:

“On the important issue of discrimination, Clause 9 makes it clear that a
transsexual person would have protection under the Sex Discrimination Act as a
person of the acquired sex or gender. Once recognition has been granted, they will

be able to claim the rights appropriate to that gender.”

—>Highlighted by Amnesty International UK

- lIgnored by Supreme Court

41

Silence on EU Equality Law

42
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Pv S and Cornwall County Council (1996)

* Dismissal of trans woman from job

* Decision by CJEU:

* Directive 76/207/EEC on equal treatment for men and women prohibits discrimination
on the grounds of “gender reassignment”

* Claimant was treated as a “woman” through her comparisonto a man

- Adoption of Sex Discrimination (Gender Reassignment) Regulations 1999 in
UK

43

KB v National Health Service Pensions Agency and

Secretary of State for Health (2004)

* Partner (trans man) of cis woman could not receive survivor’s pension as the couple could

not marry

CJEU found violation of Article 141 EC on equal pay

* Couple was compared to “heterosexual couple where neither partner’s identity is the

result of gender reassignment surgery (§ 31)” = trans man treated as man

* Discretion in establishing LGR as regards equality law implementation - GRA 2004

- Breach of EU law if trans people can never be recognised with gender identity for
equality law purpose

44
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Sarah Margaret Richards v Secretary of State for Work

and Pensions (2006)

* Trans woman was forced to retire at age of men

* CJEU found violation of Article 4 of Directive 79/7/EEC on social security

- Sex discrimination

* Recognises discretion in establishing LGR for implementation of equality

law

e Reaffirms P. v S and KB

45

Silence on EU law

* UK was bound by EU equality law in 2010

* Clear recognition that trans women must have possibility to be

recognised as women for the implementation of equality law

* CJEU’s decision provide insights into context that existed in 2010

46
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What about human rights?

The end of legal gender recognition?

* SC: Itdoesn’t make sense to distinguish between trans persons with and without GRC

“there is no obvious outward means of distinguishing between a person with the
protected characteristic of gender reassignment who has a GRC and a person with that
characteristic who does not. The only difference between these two groups is
possession of a paper certificate and that fact (possessing a GRC) is confidential to the

person who has it and subject to stringent restrictions on disclosure (see section 22 of
the GRA 2004). ”

48
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What about human rights?

* Isthe reading of sex as “biological sex” in line with the ECtHR’s

caselaw on legal gender recognition?

* Sex = biological sex = trans status disclosed on an everyday basis

* Intersecting status in access to services

49

ECtHR caselaw on LGR

B v France (1992)
* Art 8 violation
* Disclosure of being trans in many daily situations

* “led to difficulties for the social and professional integration of
transsexuals”

* “daily in a situation which, taken as a whole, is not compatible with the
respect due to her private life.”

- Forced daily disclosure of trans status violates Art 8

50
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Effectiveness of LGR

* Enjoyment of HR must be “practical and effective, not theoretical and illusory”

(Goodwin)

» States have positive obligations to ensure effective protection of Art 8

(Hadmalainen v. Finland (2014); X v Macedonia (2019); Xand Y v Romania (2021))

* LGR must be “quick, transparent and accessible” (X v Macedonia (2019) & AD
and others v Georgia (2022))

- LGR must be effective, not theoretical and illusionary

51

Conditions for LGR

Gender affirmation treatment

* AP, Garcon and Nicotv France (2017) = requirement of sterilisation treatment

contrary to Art 8

* Xand Y v Romania (2021) = requirement of gender affirmation treatment contrary

to Art 8

52
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What about human rights?

Human Rights Act 1998

* Section 2: obligation to take into account ECtHR caselaw

* Section 3: Sofaras itis possible to do so, provisions must be read

down to make them compatible with ECHR

53

Aftermath

54
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Obligation or possibility?

* Is the categorical exclusion of trans women from women-only services/spaces a

possibility or an obligation?

“if sex means biological sex, then provided it is proportionate, the female-only nature of
the service [...] would permit the exclusion of all males including males living in the female

gender regardless of GRC status (§ 221).”

* Trans men can be excluded from women-only services if “proportionate means of

achieving a legitimate aim” (Sch3, § 28, EA 2010)

55

EHRC - Obligation to exclude

* Interim update (2025)

* Employers and service providers must exclude trans people from accessing single-sex

spaces and services, such as toilets, which align with gender identity

* Challenged by Good Law projectin High Court

* Updated Equality Act Code of Practice (2025)
* Obligation to exclude trans people reiterated
* Submitted for approval to Minister for Women and Equalities

* Needs to be laid before parliament for 40 days

56
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Case on Northern Ireland Protocol

* Equality Act 2010 does not apply to NI

* Equality Commission for Northern Ireland

* Advised employer to exclude trans woman from women'’s toilet
* Challenge by Good Law project

* Based on Northern Ireland Protocol to the Withdrawal Agreement
* Article 2: Rights of individuals

* “nodiminution of rights, safeguards or equality of opportunity”

57

Article 6 ECHR challenge

* Dr Victoria McCloud brought the case
* Represented by Trans Legal Clinic

* Right to a fair trial violation due to the dismissal of third-party

intervention request (Article 6)

58
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Institutional gender policing

* EHRC proposed in Draft Code of Practice (subject to revision!)
* Ask for birth certificates if doubt exist about a person’s sex assigned at birth
* |f birth certificate is provided, but doubt continues to exist, service providers should inquiry
whether person holds Gender Recognition Certificate
* UKSC judgment: “fact (possessing a GRC) is confidential to the person who has it and

subject to stringent restrictions on disclosure (see section 22 of the GRA 2004) (§ 202).”

- How is womanhood defined?

59

Social gender policing

* No large-scale empirical data

* Increasing testimonies of women being challenged in single-sex

spaces (i.e. toilets)
* Race as intersecting factor in gender policing (The Guardian, Aug 2025)

* Policing of (white) femininity

60
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Conclusion — Supreme Court decision

* Sex means “biological sex” and women means “biological women” for

sex-based exceptions under the Equality Act 2010
* EU equality law and ECtHR caselaw secondary in judgment

* Is the exclusion of trans women from women-only services an
obligation or a possibility under EA 2010?
* Legislators unwilling to act

* Caselaw will settle the question

61

Thank you for
your attention

62
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