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Hard EU law (I)

1) Directives
« Citizens' Rights Directive (2004/38/EC)
+ Compensation of Victims of Crimes Directive (2004/80/EC)
» Gender Equality Directive(s) (e.g.: 2004/113/EC)
« Trafficking Directive (2011/36/EU)

 Directive on European Protection Order (2011/99/EU)

 Directive (EU) 2024/1385 of the European Parliament and
of the Council of 14 May 2024 on combating violence

against women and domestic violence
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Hard EU law (1)

2) CJEU Case Law

+ Case C-122/13, Paola C. v. Presidenza del Consiglio dei
Ministri, 30 Jan. 2014 (order)

» Case C-115/15, NA, 30 June 2016
« Case C-930/19 (GC), X v. Belgian State, 2 Sept. 2021
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3) Internal (Sexual) Harassment Cases-.cEY crren
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Soft EU law in the domain of combating gender-
based violence (GBV) - External action

» Regulation (EC) 1889/2006 on establishing a financing
instrument for the promotion of democracy and human
rights (including VAW);

» EU Plans of Action on Gender Equality and Women's
Empowerment in Development (external action) (GAP I-IIl);
* Human rights clauses or actions in context of EU

accession, neighbourhood policies and trade and
development agreements;

+ Sanctioning mechanism.
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Internal soft EU law in the domain of combating
gender-based violence (GBV)

» Daphne Initiative (1997) which then became the Rights,
Equality and Citizenship Programme (2014-2020);

» Gender Equality Strategies (GES) with most recent one
(2020-2025) that mentions a set of strategic actions,
amongst which one on ‘being free from violence and
stereotypes’ as well as indications with regard to the

accession to the Istanbul Convention
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Pre-signature of Istanbul Convention actions

1) 11 May 2011: Opening for signature of Istanbul

Convention (IC)
2) 2)1 August 2014: entry into force of IC
3) Various EP Resolutions calling on Commission to add VAW
to list of serious crimes in Article 83(1) TFEU and to launch
accession proceedings
4) 11 May 2017: Council Decisions (EU) 2017/865 and
2017/866 respectively on signing IC with regard to matters
related to judicial cooperation in criminal matters and on

signing IC with regard to asylum and non-refoulement (Art.

60 +61)

5) 13 June 2017: EU signs IC (IC and TFEU allow EU to sign
and ratify international treaties)

6) As of September 2024: signed by all EU MS; ratified by 22
MS (nOt BG, CZ, HU, LT, SK) .:.é’EuchNTHAL
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Istanbul Convention - Overview

1) Characterisation of violences as an issue of
equality and non-discrimination (Chapter 1 - artt. 1-
6)

2) Policies and data collection (Chapter 2 - artt. 7-11)
3) Prevention (Chapter 3 - artt. 12-17)

4) Protection and support (Chapter 4 - artt. 18-28)
5) Substantive law (Chapter 5 - artt. 29-48)

6) Procedures (Chapter 6 - artt. 49-58)

7) Migration and asylum (artt. 59-61)

8) International co-operation (artt. 62-65)

9) Monitoring mechanism (artt. 66-70)
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What obstacles in ratification procedure?

1) Legal aspects
+ Internal competences: which legal basis?

+ Commission proposed: Art. 19 (gender discrimination);
Art. 78 (asylum); Art. 79 (immigration); Art. 81(jud.
cooperation in civil matters); Art. 82 (jud. cooperation in
criminal matters); Art. 83 (definition of serious
transnational crimes); Art. 84 (supporting MS in crime
prevention); Art. 159 (equal treatment in employment)

* Under external EU competences, so-called mixed
agreements on subject matters which do not fall under
the exclusive competence of the EU need to be signed by
all EU countries.

2) Political aspects

« Backlash against IC on the issue of gender in MS that did
not ratify yet and some also refused to endorsgécESAP [
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Further steps/actions ()

1) Challenge to Council decisions
« Challenge of Council decisions by EP for wrong/limited
legal basis ? => Opinion 1/19 (GC), 6 October 2021

« Suggests Artt. 78(2), 82(2), 84 and 336 TFEU as legal basis
for ratification but rejects Article 19 and 83; sees no
obstacles to using two decisions for ratifying the IC;

« Sees no legal problems if the EU decides to ratify the
Istanbul Convention without all Member States having
ratified or if ratification occurred only after such a
common accord is established.
2) Accession to the IC
* On 1June 2023, the Council decides to accede to the IC
« On 1 October 2023 the IC enters into force for the EU
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Further steps/actions (Il)

3) Adoption of a separate directive on certain forms of
GBV

« On 8 March 2022, European Commission presented a
proposal for directive in the area of its exclusive
competences (protection of victims, access to justice,
equality bodies, cyber-violence and other crimes, such as
rape, forced marriages, female genital mutilations, that
could fit under Art. 83 Eurocrimes list, especially under
headings of “trafficking in human beings and sexual
exploitation of women and children” and “computer
crimes”);

+ Debate on including rape in this list of Eurocrimes
=> In the Council of February 2024 decision to exclude rape,

partly also because Germany and France did not want to
vote in favour of such an inclusion = CEY: G,
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Further steps/actions (lll)

4) Directive (EU) 2024/1385 of the European Parliament and of
the Council of 24 May 2024

+ Legal basis: Articles 82(2) and 83(1) TFEU;
+ implement by 14 June 2027;
- female genital mutilation (Art. 3);
» forced marriage (Art. 4);

« non-consensual sharing of intimate or manipulated material
(Art. 5);

+ cyber stalking (Art.6);
» cyber harassment (Art.7);
« cyber incitement to violence or hatred (Art. 8);
» report and review period after eight years from entry into force
of the GBV Directive, with possibility of EC to include new

offences and if sexual harassment and violence in the
workplace need to be further addressed (Art. 43, . covmu
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Further steps/actions (1V)

5) Measures inserted by EP after rape was excluded

« aggravating circumstances if certain offences are committed
against public representatives, journalists, human rights
defenders (Art. 11 (n));

* intersectional discrimination, explicitly mentioned in some
recitals (e.g. 6, 71) and provisions (e.g. Art. 33), explicitly
including certain groups such as lesbian, bisexual or disabled
women (Recitals 71 and 74);

+ specific rape prevention measures were inserted (Art. 35) as
well as the encouragement for rape offenders to take part in
intervention programmes (Art. 37, para. 3);

+ extension of certain victim’s rights for all victims of crimes that
are defined as amounting to violence against women under
national or EU law, including cyberflashing, forced sterilization,
sexual harassment at workplace (see e.g. Recital 9 and Art. 28).
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Conclusions

« EU has been an (invisible) actor in the field for quite some
time;
* There is a political will to do something about GBV;
« Limited internally by competence issue;
=> Piecemeal and non-gender-sensitive approach to the
issue that would be best regulated via Article 19 TFEU;
+ Externally and in soft law its actions are much more
consistent;
+ Ratification of IC and new directive clearly improve picture
but both are (again) hampered by political and legal
constraints.
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