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OVERVIEW

COUNCIL OF EUROPE CONVENTION ON PREVENTING AND COMBATING VIOLENCE
AGAINST WOMEN AND DOMESTIC VIOLENCE ISTANBUL, 11.V.2011

DIRECTIVE (EU) 2024/1385 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL OF 14
MAY 2024 ON COMBATING VIOLENCE AGAINST WOMEN AND DOMESTIC VIOLENCE
PE/33/2024/REV/1
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AGGRAVATING CIRCUMSTANCES

ARTICLE 46 COUNCIL OF EUROPE CONVENTION ON PREVENTING AND COMBATING
VIOLENCE AGAINST WOMEN AND DOMESTIC VIOLENCE

ARTICLE 11 DIRECTIVE (EU) OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL ON
COMBATING VIOLENCE AGAINST WOMEN AND DOMESTIC VIOLENCE

ECTHR:

- EREMIA V. THE REPUBLIC OF MOLDOVA 2013
- KURT V. AUSTRIA FROM 2021

- VALIULIENE V. LITHUANIA 2013

ARTICLE 46
COUNCIL OF EUROPE CONVENTION ON PREVENTING AND COMBATING
VIOLENCE AGAINST WOMEN AND DOMESTIC VIOLENCE

AGGRAVATING CIRCUMSTANCES PARTIES SHALL TAKE THE NECESSARY
LEGISLATIVE OR OTHER MEASURES TO ENSURE THAT THE FOLLOWING
CIRCUMSTANCES, INSOFAR AS THEY DO NOT ALREADY FORM PART OF THE
CONSTITUENT ELEMENTS OF THE OFFENCE, MAY, IN CONFORMITY WITH THE
RELEVANT PROVISIONS OF INTERNAL LAW, BE TAKEN INTO CONSIDERATION
AS AGGRAVATING CIRCUMSTANCES IN THE DETERMINATION OF THE
SENTENCE IN RELATION TO THE OFFENCES ESTABLISHED IN ACCORDANCE
WITH THIS CONVENTION:
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ARTICLE 46
COUNCIL OF EUROPE CONVENTION ON PREVENTING AND COMBATING
VIOLENCE AGAINST WOMEN AND DOMESTIC VIOLENCE C.D.

A - THE OFFENCE WAS COMMITTED AGAINST A FORMER OR CURRENT SPOUSE OR PARTNER AS RECOGNISED BY INTERNAL LAW, BY A MEMBER OF THE FAMILY,
A PERSON COHABITING WITH THE VICTIM OR A PERSON HAVING ABUSED HER OR HIS AUTHORITY;

B - THE OFFENCE, OR RELATED OFFENCES, WERE COMMITTED REPEATEDLY;

C- THE OFFENCE WAS COMMITTED AGAINST A PERSON MADE VULNERABLE BY PARTICULAR CIRCUMSTANCES;
D - THE OFFENCE WAS COMMITTED AGAINST OR IN THE PRESENCE OF A CHILD;

E - THE OFFENCE WAS COMMITTED BY TWO OR MORE PEOPLE ACTING TOGETHER;

F - THE OFFENCE WAS PRECEDED OR ACCOMPANIED BY EXTREME LEVELS OF VIOLENCE;

G - THE OFFENCE WAS COMMITTED WITH THE USE OR THREAT OF A WEAPON;

H - THE OFFENCE RESULTED IN SEVERE PHYSICAL OR PSYCHOLOGICAL HARM FOR THE VICTIM;

| - THE PERPETRATOR HAD PREVIOUSLY BEEN CONVICTED OF OFFENCES OF A SIMILAR NATURE.

ARTICLE 11 DIRECTIVE (EU) OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL ON COMBATING VIOLENCE AGAINST WOMEN
AND DOMESTIC VIOLENCE

TO THE EXTENT THAT THE FOLLOWING CIRCUMSTANCES DO NOT FORM PART
OF THE CONSTITUENT ELEMENTS OF THE CRIMINAL OFFENCES REFERRED TO
IN ARTICLES 3 TO 8, MEMBER STATES SHALL TAKE THE NECESSARY MEASURES
TO ENSURE THAT, IN RELATION TO THE RELEVANT CRIMINAL OFFENCES
REFERRED TO IN THOSE ARTICLES, ONE OR MORE OF THE FOLLOWING
CIRCUMSTANCES CAN, IN ACCORDANCE WITH NATIONAL LAW, BE REGARDED
AS AN AGGRAVATING CIRCUMSTANCE:
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ARTICLE 11 DIRECTIVE (EU) OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL ON COMBATING VIOLENCE AGAINST WOMEN
AND DOMESTIC VIOLENCE C.D.

(A) THE OFFENCE, OR ANOTHER CRIMINAL OFFENCE OF VIOLENCE AGAINST WOMEN OR
DOMESTIC VIOLENCE, WAS COMMITTED REPEATEDLY;

(B) THE OFFENCE WAS COMMITTED AGAINST A PERSON MADE VULNERABLE BY PARTICULAR
CIRCUMSTANCES, SUCH AS A SITUATION OF DEPENDENCE OR A STATE OF PHYSICAL,
MENTAL, INTELLECTUAL OR SENSORY DISABILITY;

(C) THE OFFENCE WAS COMMITTED AGAINST A CHILD;

(D) THE OFFENCE WAS COMMITTED IN THE PRESENCE OF A CHILD;

(E) THE OFFENCE WAS COMMITTED BY TWO OR MORE PERSONS ACTING TOGETHER;

(F) THE OFFENCE WAS PRECEDED OR ACCOMPANIED BY EXTREME LEVELS OF VIOLENCE;

ARTICLE 11 DIRECTIVE (EU) OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL ON COMBATING VIOLENCE AGAINST WOMEN
AND DOMESTIC VIOLENCE C.D.

(G) THE OFFENCE WAS COMMITTED WITH THE USE OF A WEAPON OR THE THREAT OF USING A WEAPON;

(H) THE OFFENCE WAS COMMITTED WITH THE USE OF FORCE OR THREATS TO USE FORCE, OR BY MEANS OF COERCION;

(i) THE CONDUCT CAUSED THE DEATH OF THE VICTIM OR SEVERE PHYSICAL OR PSYCHOLOGICAL HARM TO THE VICTIM;
(J) THE OFFENDER HAS PREVIOUSLY BEEN CONVICTED OF OFFENCES OF THE SAME NATURE;

(K) THE OFFENCE WAS COMMITTED AGAINST A FORMER OR CURRENT SPOUSE OR PARTNER;

(L) THE OFFENCE WAS COMMITTED BY A MEMBER OF THE FAMILY OF, OR A PERSON COHABITING WITH, THE VICTIM;

(M) THE OFFENCE WAS COMMITTED BY ABUSING A RECOGNISED POSITION OF TRUST, AUTHORITY OR INFLUENCE;

(N) THE OFFENCE WAS COMMITTED AGAINST A PERSON BECAUSE THAT PERSON WAS A PUBLIC REPRESENTATIVE, A JOURNALIST OR A HUMAN
RIGHTS DEFENDER;

(O) THE INTENTION OF THE OFFENCE WAS TO PRESERVE OR RESTORE THE SO-CALLED ‘HONOUR’ OF A PERSON, A FAMILY, A COMMUNITY OR
ANOTHER SIMILAR GROUP;

(P) THE INTENTION OF THE OFFENCE WAS TO PUNISH THE VICTIM FOR THE VICTIM’S SEXUAL ORIENTATION, GENDER, COLOUR, RELIGION,
SOCIAL ORIGIN OR POLITICAL BELIEFS.
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ECTHR

EREMIA V. THE REPUBLIC OF MOLDOVA 2013 3564/11

ARTICLE 14 IN CONJUNCTION WITH ARTICLE 3: THE COURT REITERATED THAT A STATE’S FAILURE
TO PROTECT WOMEN AGAINST DOMESTIC VIOLENCE BREACHED THEIR RIGHT TO BE EQUALLY
PROTECTED UNDER THE LAW. IN THE INSTANT CASE, THE FIRST APPLICANT HAD BEEN
REPEATEDLY SUBJECTED TO VIOLENCE FROM HER HUSBAND AND THE AUTHORITIES WERE WELL
AWARE OF THE SITUATION. HOWEVER, THE COURTS HAD REFUSED TO EXPEDITE HER DIVORCE,
THE POLICE HAD ALLEGEDLY PUT PRESSURE ON HER TO WITHDRAW HER CRIMINAL COMPLAINT
AND THE SOCIAL SERVICES HAD FAILED TO ENFORCE THE PROTECTION ORDER UNTIL 15 MARCH
2011 AND HAD EVEN SUGGESTED RECONCILIATION SINCE SHE WAS “NOT THE FIRST NOR THE
LAST WOMAN TO[HAVE BEEN] BEATEN UP BY HER HUSBAND”. FINALLY, ALTHOUGH HE HAD
CONFESSED TO BEATING UP HIS WIFE, THE HUSBAND HAD ESSENTIALLY BEEN EXEMPTED FROM
ALL RESPONSIBILITY FOLLOWING THE PROSECUTOR’S DECISION TO CONDITIONALLY SUSPEND
THE PROCEEDINGS AGAINST HIM.

EREMIA V. THE REPUBLIC OF MOLDOVA 2013 3564/11

THE COMBINATION OF THESE FACTORS CLEARLY DEMONSTRATED THAT THE
AUTHORITIES’ ACTIONS WERE NOT A SIMPLE FAILURE OR DELAY IN DEALING
WITH VIOLENCE AGAINST THE FIRST APPLICANT, BUT AMOUNTED TO
REPEATEDLY CONDONING SUCH VIOLENCE AND REFLECTED A
DISCRIMINATORY ATTITUDE TOWARDS THE FIRST APPLICANT AS A WOMAN.
THE FINDINGS OF THE UNITED NATIONS SPECIAL RAPPORTEUR ON VIOLENCE
AGAINST WOMEN, ITS CAUSES AND CONSEQUENCES ONLY WENT TO SUPPORT
THE IMPRESSION THAT THE AUTHORITIES DID NOT FULLY APPRECIATE THE
SERIOUSNESS AND EXTENT OF THE PROBLEM OF DOMESTIC VIOLENCE IN THE
REPUBLIC OF MOLDOVA AND ITS DISCRIMINATORY EFFECT ON WOMEN.
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https://hudoc.echr.coe.int/eng#{%22appno%22:[%223564/11%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%223564/11%22]}
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ECTHR

KURT V. AUSTRIA FROM 2021- 62903/15

AFTER THE BARRING ORDER HAD BEEN ISSUED, THE APPLICANT HAD TOLD HER CHILDREN
THAT THEY COULD SEE THEIR FATHER WHENEVER THEY WANTED TO. THOSE
CONSIDERATIONS DID NOT IMPLY ANY CRITICISM TOWARDS THE APPLICANT, BUT SHOWED
THAT, ALTHOUGH A LEGAL FRAMEWORK FOR THE APPLICANT’S AND HER CHILDREN’S
PROTECTION EXISTED, FULL USE OF IT HAD NOT BEEN MADE BECAUSE, TRAGICALLY, A REAL
AND IMMEDIATE RISK FOR HER SON’S LIFE AT SCHOOL HAD NOT BEEN DISCERNIBLE AT THAT
TIME. WHILE CERTAIN IMPROVEMENTS HAD BEEN MADE TO THE RELEVANT LAW AFTER
THOSE EVENTS, THAT FACT COULD NOT BE INTERPRETED AS RECOGNITION OF A PREVIOUS
DEFICIENCY.
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ECTHR

VALIULIENE V. LITHUANIA 2013 33234/07

EVEN THOUGH THE LEGISLATION HAD CHANGED IN MAY 2003, THE PROSECUTOR
HAD DECIDED TO RETURN THE CASE TO THE APPLICANT FOR PRIVATE
PROSECUTION ONLY IN JUNE 2005, TWO YEARS AFTER THE LEGISLATIVE REFORM,.
THAT DECISION WAS UPHELD DESPITE THE RISK OF THE PROSECUTION BECOMING
TIME-BARRED AND DESPITE THE FACT THAT, EVEN AFTER THE REFORM, IT WAS
STILL POSSIBLE FOR THE PUBLIC PROSECUTOR TO PURSUE THE INVESTIGATION IF
IT WAS IN THE PUBLIC INTEREST. AS A RESULT OF THAT DECISION AND EVEN
THOUGH THE APPLICANT ACTED WITHOUT DELAY, HER APPLICATION FOR A
PRIVATE PROSECUTION WAS DISMISSED AS BEING OUT OF TIME.
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https://hudoc.echr.coe.int/eng#{%22appno%22:[%2262903/15%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2233234/07%22]}
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CURRENT OR PAST PARTNER ABUSING HIS
POWER

IF THE ABUSE OF POWER IS AIMED DIRECTLY AT THE PERSON EXPERIENCING
VIOLENCE, THERE IS NO DOUBT THAT THIS IS AN INCRIMINATING
CIRCUMSTANCE. THERE COULD, HOWEVER, BE DOUBTS ABOUT WHETHER THE
CIRCUMSTANCE IS INCRIMINATING IF THE ABUSE OF POWER IS DIRECTED AT A
DIFFERENT PERSON. THIS COULD BE DONE IN ORDER TO SHOW THE ONE
EXPERIENCING VIOLENCE THAT THE PERPETRATOR HAS FAR-REACHING
MEANS TO USE VIOLENCE IF HE WISHES.
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CRIME COMMITTED IN THE PRESENCE OF A
CHILD

NEITHER THE DIRECTIVE NOR THE CONVENTION ESTABLISH A DEFINITION OF
A WITNESS. IF A CHILD SEES OR HEARS AN ACT OF VIOLENCE, THEY ARE
DOUBTLESSLY A WITNESS OF VIOLENCE. HOWEVER, IF THEY LEARN ABOUT
THE VIOLENCE FROM ONE OF THE PARENTS OR A THIRD PARTY, THERE FORMS
THE QUESTION OF WHETHER THE CHILD IS PRESENT TO THE VIOLENCE OR
NOT. AN OVERLY BROAD DEFINITION OF A WITNESS CAN LEAD TO MISUSE AND
TAKING ADVANTAGE OF CHILDREN BY THE PARENTS FILING CHARGES
AGAINST EACH OTHER.
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THREATENING TO USE A WEAPON

ACCORDING TO POLISH LAW, AFTER DOMESTIC VIOLENCE IS REPORTED,
WEAPONS BELONGING TO THE PERPETRATOR ARE TAKEN AWAY. THIS IS DONE
BY THE POLICE DURING A SPECIAL PROCEDURE. IN APRIL OF THIS YEAR, IN
ONE OF THE CITIES IN POLAND, A PERSON EXPERIENCING DOMESTIC
VIOLENCE ASKED THE POLICE FOR HELP. WHEN THE POLICE ARRIVED ON
SCENE, THE PERPETRATOR'S LAWYER WAS ALREADY PRESENT, AND
ANNOUNCED THAT HE HAD JUST BOUGHT THE WEAPON FROM HIS CLIENT,
WHICH STOPPED THE POLICE FROM TAKING SAID WEAPON.
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THANK YOU FOR LISTENING
ADWOKATWRONA@GMAILCOM
TEL. +48 505 181 262
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