Petra Volke
Judge at the Cologne Court of Appeal

Fighting gender based violence

The Istanbul Convention, the case law of the ECHR and the EU
Directive on combating violence against women and domestic violence

Belgrad, 27/28 October 2025

Funded by
the European Union

The aim of the lecture is to....

.... give an idea of the drivers for DV/VAW, the resulting problems and
the consequences

.... provide an overview of the Council of Europe Convention on
preventing and combating violence against women and domestic
violence (Istanbul Convention = IC)

... to present important judgments of the European Court of Human
Rights (ECHR) with regard to violence against women

... provide an overview on the EU Directive on combating violence
against women and domestic violence
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The Istanbul-Convention

Some basic facts

++2006: Recommendation of the Committee of Ministers to Council of
Europe member states on the protection of women against violence

+*December 2008: formation of a group of experts to prepare a draft

++11.05.2011: Adoption by the first 13 memberstates of the Council of Europe
in Istanbul

++1.6.2023: EU‘s accession to the IC
At present: 27 member states (including the EU as an entity)

+»+Signed, but not ratified : Armenia, Azerbaijan, Bulgaria, Czechia, Hungary,
Lithuania, and Slovakia
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Purpose of the Convention, Art. 1

» prevent, prosecute and eliminate violence against women and domestic violence

» Contribute to the elimination of all forms of discrimination against women

»promote genuine equality between women and men, including through the

empowerment of women

»promotion of international cooperation for the elimination of violence against
women and domestic violence

»Supporting organizations and law enforcement agencies

All forms of violence
against women

Women with risk of Female/child victims of
gender based violence domestic violence

in terms of content

scope, Art. 2

in terms of time

In peacetime

In situations of armed conflicts
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definitions, Art. 3

* Violence against women constitutes a violation of human rights and
a form of discrimination,

* |t refers to all acts of gender-based violence that cause or are likely
to cause physical, sexual, psychological or economic harm or suffering

to women.

* "domestic violence" = any act of physical, sexual, psychological or
economic violence occurring within the family or household or
between former or current spouses or partners
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Domestic violence

Forced abortion
and
sterilization

Human trafficking

Sexual violence Stalking
including rape and
Sexual harassment

Forced marriage

Female genital

Forms of violence mutilation

Threats of violence and
arbitrary depravation of
liberty

Any other violence
resulting in physical,
sexual, psychological or
economic harm or
suffering to women

Slavery
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chapter II-VI

The four pillars of the Convention
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Summary of the four pillars:
What does the Convention requires States to do?

* Prevention
» Change attitudes, gender roles and stereotypes
» Train professionals
» Raise awareness of different forms of violence

Protection
> Ensure that the needs and safety of victims is center stage
> Set up specialised support services and shelters
* Prosecution
» Ensure that violence against women is criminalised and appropriately punished
» Ensure that excuses ground on honur, culure and religion are unacceptable
Integrated policies

» ensure that all of the above measures form part of a comprehensive and co-ordinated set of
policies
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Prevention means that States are obliged to

* Influence attitudes and stereotypes that make violence against women socially acceptable
(Art. 12)

Take the necessary measures to prevent all forms of violence

Ensure that culture and religion are not be considered as justification for any acts
of violence

Raise public awareness regarding the various forms of violence (Art. 13)
* Ensure education and training in these matters, Art.14, 15
* Set up support programmes, Art.16

* Encou rage cooperation with non-governmental organisations, the media and the private sector to
raise public awareness (Art.17)
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the integrative approach
Art. 7-11: States are obliged to....

adopt and implement State-wide effective, comprehensive and co-ordinated

policies encompassing all relevant measures to prevent and combat all forms of violence (Art. 7)

Allocate appropriate financial and human resources for the adequate implementation of
integrated policies (Art. 8)

* Recognise, encourage and support the work of relevant NGO’s (Art. 9)

Establish a co-ordinating body, Art. 10

* conduct research and data collection, Art.11
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Protection and support, Art. 18-28:
States are obliged to....

* ensure that victims receive adequate and timely information on available
support services and legal measures in a language they understand (Art. 19)

* Establish adequate shelters and free telephone consultation (Art. 20-22)

* provide for easily accessible sexual violence referral centers (art. 25)

* protect the rights of minor witnesses

* Give medical and psychological assistance for victims and child witnesses
* Establish a reporting system and protect reporters

* Ensure effective cooperation between government agencies, various
authorities and NGOs
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Effective legal protection in civil and criminal matters,
Art. 29, Art. 29-58 means

« To provide effective civil-law remedies (art.19)
« To ensure effective criminalization (arts. 33-36, 38)

* To ensure effective and immediate police investigation and prosecution
(Art.45,46,49)

« To ensure that cultural and religious beliefs are not accepted as justification for acts
of violence;

* To pay regard toincidents after I in childcare-cases, art.31
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Relevant case law of the ECHR regarding domestic
violence/violence against women
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M.C. v. Bulgaria, no. 39272/98, 4.12.2003

Problem:

* The nationals courts did not convict two men for raping of a 14-year-old girl
because there was insufficient evidence that she fought back

The Court found a violation of Art. 3 and 8 because the authorities failed to

* make a context-sensitive assessment of the credibility of the conflicting
statements

* verify all the surrounding circumstances
* test the credibility of the version of events put forward by the perpetrators

* test the credibility of the witnesses called by the accused or the precise timing
of the events.

* ensure that the applicant was able to question witnesses
The Court found that

»the absence of proof of resistance was not enough to conclude that the
perpetrators were under the false impression of consent
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Opuz v. Turkey, no 33401/02 - landmark case

Facts of the case

The applicant and her mother were assaulted and threatened over many years by the applicant’s
husband, leaving both women with life-threatening injuries.

With only one exception, no prosecution was brought against him on the grounds that both women
had withdrawn their complaints, despite their explanations that the husband had threatening to
kill them if they wouldn’t. He subsequently stabbed his wife seven times and was given a fine
equivalent to about 385 euros.

Afterwards, the two women again filed numerous complaints, claiming their lives were in danger.
The husband was questioned and released.

Finally, when the two women were trying to move away, the husband shot dead his mother-in-law,
arguing that his honour had been at stake. He was convicted for murder and sentenced to life
imprisonment but released pending his appeal, whereupon his wife claimed he continued to
threaten her.
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Opuz v. Turkey, no 33401/02 - landmark case

General finding of The Court:

“The issue of domestic violence, which can take various forms ranging from
physical to psychological violence or verbal abuse ... is a general problem which
concerns all member States and which does not always surface since it often takes
place within personal relationships or closed circuits ....

The Court acknowledges that men may also be the victims of domestic violence
and, indeed, that children, too, are often casualties of the phenomenon, whether
directly or indirectly”
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Opuz v. Turkey, no 33401/02 - landmark case

The Court found a violation....
= of Art. 2 by murder of the applicant’s mother

= of Art. 3 by failure to protect the applicant from violence by her husband:
Turkey had failed to set up and implement a system for punishing domestic
violence and protecting victims.

= (for the first time!) of Art.14 in conjunction with Art. 2, 3 because
»domestic violence in Turkey mainly affected women and

»the general discriminatory indifference of the judicial system created a
climate conducive to domestic violence.

The Court concluded that

»the violence endured by the applicant and her mother was gender-based and
thus discriminatory.
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Halime Kili¢ v. Turkey, no. 63034/11, 28.06.2016

Facts of the case:

» Repeated criminal complaints and applications for implemeting protective measures by the
mother. Despite informing the prosecuting office of the abduction of the joint children and death
threats, nothing happened. The mother was killed

The Court found a violation of Art.2 and Art.14 in conjunction with Art. 2,
because

» The lack of a risk assessment resulted in the ineffectiveness of the issued protection measures,
because the husband was, as a result, not taken into pre-trial detention

> National authorities failed to fulfil their duty to take account of the psychological, physical and
material situation in which the applicant’s daughter had found herself and to assess it accordingly

» The authorities failed to help find the applicant’s daughter and her seven children a shelter and
thus failed to offer her appropriate support

> in regularly turning a blind eye to the repeated acts of violence against applicant’s daughter, the
domestic authorities had created a climate that was conducive to domestic violence
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Volodina v. Russia Il, no. 40419/19

Facts of the case

»The applicant accused her ex-partner of cyberharassment (usage of data, updloading
(fake) photos in the internet, planting a tracker in her bag)

The Court found a violation of Art. 8 because

» Despite the existing legal framework for prosecuting internet violence, the
authorities were for 2 years unwilling to initiate criminal investigations and then
carried them out so slowly that the crimes were eventually time-barred

»Thus, the authorities bore responsibility for their failure to ensure that the offender
of acts of cyber violence be brought to justice.

»The resulting impunity had been enough to shed doubt on the ability of the State
machinery to produce a sufficiently deterrent effect to protect women from cyber
violence.
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X. v. Greece — 38588/21, 13.02.2024

The facts of the case

» After an alleged rape the victim had to undergo a bodily examantion by a male
doctor, to personally identify the offender in the police station, to sign documents in
greek without translation and was not provided with information aaout the criminal
proceedings

The Court found under Art 3 and 8 that the authorities

= had not taken measures to prevent the applicant from being traumatized further
and had not taken her needs sufficiently into account

= had not informed her of her rights as a victim, such as her right to legal assistance,
her right to receive information and to object to the interpretation

= that neither the prosecution nor the court had analysed the circumstances of the
case from the perspective of gender-based violence,

= but failed to establish all the circumstances and

= to take account of the particular psychological factors in alleged rape cases, and to
make a context sensitive assessment of the credibility of the various statements.
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Kurt v. Austria, no. 62903/15 (GC) —
facts of the case

* June 2010: barring and protection order against husband (E.) due to violence
towards the applicant

* January 2011: Conviction of E. for bodily injury

* 22.05.2012: applicant reports rape, choking and threatening as well as beating
the 2 children; they confirm beatings in a hearing

* On the same day: Violence protection order, confiscation of the apartment key,
guestioning of E. At the same time, a criminal investigation was initiated.

¢ 25.05.2012: E. shoots his son at school and commits suicide

»PROBLEM: Was there a positive obligation under Art. 2 and 8 of the state
authorities to take E. into preventive custody?
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Kurt v. Austria — general principles

The state's obligation to take preventive measures to protect life is about the
choice of means, not the outcome. In the case of domestic violence, this
means:

* immediate response to allegations of domestic violence
* Careful and comprehensive fact-finding and contextual investigation

* Independent and pro-active risk identification, if necessary using
standardized checklists

* appropriate (additional) training and awareness raising

* communication between the various bodies concerned, including schools
in the case of children

* Application of protective measures if there is an increased risk of violence
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Kurt v. Austria —
application to the instant case

In the present case, the authorities have acted autonomously,
proactively and comprehensively because

* Extensive questioning of interested parties

* Extensive knowledge of the history of violence

* Weapons possession controlled by E.

* The main risk factors have been identified

* Specially trained police officers have made the danger forecast

* A separate risk analysis for the children would not have led to a different
result
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summary: the member states have the positive obligation

* To enact and apply appropriate laws
* To grant equal and effective access to the legal system

* Fulfill several substantive requirements as
» Immediate response to allegations of domestic violence/VAW
> Carrying out a risk assessment

» Independent and proactive investigations, which must not be limited to the information
provided by the victim alone

> Regular training of all professionals involved
> Special consideration of the spiral of violence typical of domestic violence
> If there is a risk: immediate adoption of protective measures

* To fulfill various procedural requirements
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The EU Directive on combating violence against women
and domestic violence (2022/0066(COD))
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background

* Problem:
» Until now, no specific EU legal act existed to protect women
»The increasing cyber violence against woman is not mentioned in IC and needed
addressing
* Objectives of the directive:
»To prevent violence against women/domestic violence.
> To create a space of freedom, security and justice

* Measures:

» More effective design of existing EU legal instruments relevant to addressing violence against
women and domestic violence,

» Upward convergence and closing the gaps in the areas of protection, access to justice,
support, prevention, and coordination and cooperation;

» Aligning EU law with relevant international standards.
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aims

* Criminalization of certain forms of violence, female genital
mutilation, and cyber violence.

* Strengthening victims' access to justice and their right to adequate
protection, including
»special protection of children
» Guarantee of urgent legal protection
»Right to compensation
» Deletion of online content related to cyber violence
» Creation of counseling centers

* Installation of preventive measures
* Strengthening cooperation at national and Union level
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Content of the Directive

Chapter 1 | Definitions, scope of application

Chapter 2 | Ensuring criminal liability for rape, female genital mutilation, non-consensual disclosure of
intimate/manipulated material, cyberstalking/bullying, incitement to violence

Chapter 3 | Victim protection and access to justice, referral to support services, identification of victim's need
for assistance, urgent protection measures, protection of victim's private life, removal of online
content

Chapter 4 | (Specialized) victim assistance.

Chapter 5 | Prevention measures, training of professionals, intervention programs,

Chapter 6 | Establishment of a coordinating body, inter-agency coordination and cooperation, cooperation
with non-governmental organizations, cooperation at the Union level, data collection and
research

Chapter 7 | Final Provisions
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Thank you for your attention !

Petra Volke
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